RK 


BUS. ADM. Fee 118 


“The BANKING | 
LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


VoLUME 63 JANUARY, 1946 NUMBER 1 


The Bank’s Program for Getting Consumer Installment Credit 
The Dual System Works 

Looking for the Profit Margin in Trust Operations 
Banking’s Plans for Postwar 

Common Trusts and New Business 


Bank Held Liable for All Estate Funds Misappropriated by the 
Executor 


Recovery on New Note Executed by Maker for Unpaid Balance 
Appointment of Receiver of Investment Trust Upheld 

Payment of Forged Checks Charged Against Depositor’s Account... 41 
Change of Bank Pass Book to Joint Names Held Valid 

Tax Imposed by Statute on Shares of Banking Institutions 


For complete table of contents see page it 





Just out -- - 


FOREIGN EXCHANGE CONTROL 


By C. J. GERSBACH 


——a complete accounting system which enables 
foreign departments to determine with accuracy 
the daily position without danger of unneces- 
sary errors. 


This is the first book of its kind to be published offering 
a complete system of accounting control for all foreign 
exchange transactions with reproductions of all the neces- 
sary forms and vouchers required to put the system into 
use. 


The author has had over thirty years accounting expe- 
rience both in this country and abroad and as an auditor of 
an international banking concern he was able to observe the 
errors, controversies and losses caused to the institution 
through the lack of a fool-proof control system. 


It is as a result of this experience that he devised the 
present plan which is fully set forth in this book. 
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i ~~ one compact volume contains the 
most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in_ recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank’’ 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basic concept is the thesis 
that, in order to accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
“*know your bank.” 
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The Bank’s Program for Getting 


Consumer Installment Credit 


By CLYDE WILLIAM PHELPS 


Head of the Department of Economics and Commerce 
University of Chattanooga 


ETWEEN ten end eleven 

thousand commercial banks 
intend to engage seriously in some 
branch of consumer installment 
finance in the postwar period. 
Banks planning to make con- 
sumer installment loans, often re- 
ferred to as direct lending to 
the borrower, greatly outnumber 
those expecting to enter the in- 
stallment paper market, some- 
times called indirect lending 
through the dealer. 

Over 9,800 banks expect to 
compete for personal installment 
loans against small loan compa- 
nies, industrial banks, and credit 
unions, while about 7,000 banks 
will compete with sales finance 
companies and other institutions 
for installment paper. More 
banks are going into consumer 
installment lending than into the 
financing of installment sale 
credit because small banks, at 
‘least when they operate inde- 
pendently, are often at a disad- 


vantage in the business of financ- 
ing business selling on the time 
payment plan. 

To succeed in any one of the 
various phases of the consumer 
installment finance business, care- 
fully conceived and sound plans 
are a first essential. Various plans 
aimed at successfully serving one 
aspect or another of this business 
have been in process of formula- 
tion by commercial banks for 
some time. <A plan which may 
succeed for a large bank will not 
always work for a small institu- 
tion, and plans which succeed in 
one type of community may prove 
to be unpractical in another. 
Each individual banker must se- 
lect those plans, or features of 
plans, which after careful study 
appear promising and adapt 
them to meet the needs of his par- . 
ticular situation. 


1. Dealer Paper Plan 
Even before the end of the war, 
a number of banks began to con- 


~ 








2 THE BANKING LAW JOURNAL 


tact automobile dealers and other 
installment sellers in their locali- 
ties for the purpose of franchis- 
ing them. The individual bank 
worked out a plan for buying re- 
tail installment paper and en- 
deavored to sell it to those local 
installment merchants who could 
satisfy the bank’s credit require- 
ments. 

The dealers signing up with 
the bank were “franchised” by it. 
They received forms including 
lean application blanks, install- 
ment note forms, rate books, and 
advertising material from the 
bank, as well as poster or counter 
cards to use in informing the cus- 
tomers of their connection with 
the bank and its time sales financ- 
ing plan. 

Dealer paper arises when a con- 
sumer buys an article from the 
dealer on the installment plan. 
The promissory note signed by 
the customer is taken by the 
dealer and sold to the bank. The 
dealer thereby gets his money 
immediately, and the bank col- 
lects_the installment payments 
directly from the consumer. Since 
dealers usually expect the institu- 
tion to which they sell their 
installment paper to also finance 
their floor planning, this dealer 
paper plan can be handled suc- 
cessfully only by the larger banks. 


2. Bank Syndicate Plan 


Another plan, designed to take 
care of the financing of the floor 
planning of dealers and to furnish 
immediate payment to manufac- 
turers and distributors as soon 
as they ship their goods to their 


dealers, is the bank syndicate. 
Several large bank syndicates for 
installment sales financing have 
been in process of formulation 
since about the middle of 1945. 
The leadership in the formation 
of these syndicates is taken by a 
few big banks in the larger cities. 
The banks line up correspondent 
banks in many small towns to 
assist in the operation of the plan. 

The plan envisages a large 
bank in each geographic area 
contracting to serve manufac- 
turers and distributors by buying 
the wholesale documents on all 
their local dealers within the area. 
In this way a manufacturer or 
distributor could contract with 
just one bank in each of his trade 
or branch areas instead of con- 
tracting with a different local 
bank in every town in which he 
had a dealer—rather than make 
arrangements with a multitude 
of local banks, he would use 
a national or regional sales fi- 
nance company having branches 
throughout the area. 

The local bank acting as cor- 
respondent of the large bank 
would come into the picture in the 
following way. It would have the 
right to handle the floor plan 
credit acquired on the dealers in 
its town by the large bank. And 
handling this floor planning for 
local dealers would help the local 
bank to secure their retail install- 
ment paper. This retail install- 
ment paper would be purchased 
by the large bank whenever a 
Iccal correspondent bank could 
or would not buy it. In all cases, 
therefore, the bank syndicate 
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plan would endeavor to guarantee 
a manufacturer or distributor 
that his dealers would be financed. 

One incidental effect antici- 
pated from the bank syndicate 
plan is a tendency to strengthen 
and revitalize correspondent rela- 
tionships. The large banks could 
send their local correspondents a 
great deal of floor plan financing 
business and also help them with 
technical advice in getting and 
handling retail installment paper 
business in their local communi- 
ties. 


3. Bank and Agent Auto Plan 


The bank’s consumer install- 
ment finance program is not lim- 
ited to plans for securing a larger 
share in the wholesale and retail 
installment paper business. New 
plans are being evolved for cap- 
turing the lion’s share of the con- 
sumer installment loan business. 

The plan that has been receiv- 
ing the greatest publicity is the 
“Bank and Agent Auto Plan.” 
Its purpose is to kill two birds 
with one stone: (a) to get con- 
sumers to borrow and pay cash 
irstead of buying from dealers on 
the installment plan, and (b) to 
increase bank consumer install- 
ment loan volume. 

Switching consumers over from 
the usual prewar practice of in- 
stallment buying to the practice 
of borrowing and paying cash is 
viewed by banks as important for 
at least two reasons. First, 
when merchants sell on the install- 
ment plan, many of them retain 
the installment paper created and 
collect the payments, themselves, 


instead of selling the paper: to 
banks or any other financing 
agencies. At the time of Pearl 
Harbor about a third of all retail 
installment paper was thus held 
by retailers and other sellers. Sec- 
ond, the sales finance companies 
were far more successful than the 
banks in getting the paper that 
was sold, in fact, they had three 
times as much of it. 

The bank and agent auto plan 
proposes co-operation between 
banks and insurance agents based 
upon mutual self-interest. The 
bank wants to finance the consum- 
er’s purchase of an automobile 
and the local agent wants to sell 
the insurance on the car. In 
order to get the insurance sale, 
the local agent endeavors to in- 
duce prospects to borrow from 
the bank instead of simply buying 
the car (including the insurance) 
on the installment plan from the 
dealer. For this work, the bank 
gives the insurance agent no brok- 
erage fee or other payment but 
simply lets him have the privilege 
of writing the insurance cover- 
age. The plan is now being ac- 
tively promoted by insurance 
companies and associations on a 
nationwide basis, as well as by 
bankers’ associations. 


4. Purchase Club Plan 


Increasing numbers of banks 
are introducing the “Purchase 
Club” idea to stimulate people to 
save a little each week toward ac- 
cumulating the money required for 
a down payment on a new car or 
other expensive purchase. 

Regular deposits are made by 
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BANK MELLI IRAN 


(National Bank of Iran) 
Incorporated by Law in 1927 
Holder of Exclusive Right of Note Issue. 


CAPITAL FULLY PAID UP Rials 300,000,000.— 
RESERVE (BANKING DEPARTMENT) Rials 512,000,000.— 
RESERVES (ISSUE DEPARTMENT) Rials 931,745,084.65 
Governor & Chairman of Executive Board: 
ABOL HASSAN EBTEHAJ 


HEAD OFFICE: Tehran, Iran (Persia) 

140 Branches and Agencies throughout Iran. 
London Correspondents: Bank of England. 

Midland Bank Limited. 

Martins Bank Limited. 

The Chase National Bank of the City of New York. 
New York Correspondents: Federal Reserve Bank of New York. 

Irving Trust Company. 

The Chase National Bank of the City of New York. 

Guaranty Trust Company of New York. 

Bank of the Manhattan Company. 

Chemical Bank and Trust Company. 

The Bank, through its banking Department, offers complete banking 
service for Foreign Exchange transactions, provides special facilities for 
Documentary Credits, etc., and with its numerous Branches in Iran deals 
with every description of banking business. 

Administers National Savings. 


club members in their purchase 
club accounts, just as in the case 
of the older “Christmas Club” 
plans. But when the club mem- 
ber has accumulated enough for a 
down payment, the bank expects 
to make him a consumer install- 
ment loan to finance the unpaid 
balance on his purchase of an 
automobile, refrigenator, or other 


durable goods. 


To promote the purchase club 
idea, some banks display in their 
lobbies or windows various types 
of consumers’ durable goods (or 
pictures of them) along with ad- 
vertising posters featuring the 
attractions of the purchase club 
plan. Considerable use is also be- 
ing made of direct mail advertis- 
ing in this connection. 





5. Blue Triangle Plan 


What appears to be a most 
fromising project for increasing 
bank consumer installment loans 
is represented by what is called 
the “Blue Triangle” plan. 

The idea of making consumer 
installment loans to people who 
owe long overdue bills to doctors 
and dentists is, of course, not 
rew. But what the Blue Triangle 
plan offers is something different : 
immediate payment to the doctor 
cr dentist as soon as the service 
is performed. 

Most people apparently are 
not covered by the Blue Cross 
plan (or similar arrangements for 
hospitalization insurance) and 
the Blue Shield plan or like pro- 
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tection (medical care insurance). 
Moreover, there are various ex- 
penses not covered under such 
systems. To serve those who are 
not protected under these insur- 
ance arrangements and to make 
funds available for the expenses 
not covered, the Blue Triangle 
plan is offered by co-operating 
tanks, doctors, and dentists. 

The co-operating doctor or 
dentist is provided with the nec- 
essary forms by the bank. He or 
his secretary takes the credit 
application of the patient and 
telephones it to the bank. The 
professional service is rendered, 
the patient signs the installment 
rote, and the doctor or dentist 
endorses this note with full re- 
course before discounting it at 
the bank and getting his money 
immediately and in full, except 
for a 10 per cent reserve which is 
held back until the payment on 
the note is completed. 

The patient makes his install- 
ment payments to the bank and 
liquidates the loan within six to 
twelve months. He does not have 
te put up any collateral or pro- 
duce a co-maker, and the discount 
rate he pays is lower than that 
charged on regular consumer in- 
stallment loans (although the 
yield to the bank is about the 
same as on the regular loans be- 
cause of the reserve feature). 
The Blue Triangle plan is al- 
ready in wide use in Massachu- 
setts and is being studied by 
bankers’ associations 
other states. 


in several 


6. Miscellaneous Plans 

Commercial banks are develop- 
ing still other plans to stimulate 
consumer installment loans. 

For example, some banks have 
recently introduced the feature of 
offering to their “five cent check- 
ing account” customers the privi- 
lege of small emergency loans 
without extensive investigation or 
delay. Others have dressed up 
their loan offerings in various 
attractive packages with appeal- 
ing labels like Consolidation 
Loans, Hospitalization Plans, Re- 
fixancing Loan Plans, and so on. 

To be most successful, a plan 
reust be sound in its mechanics, so 
that its operation can be fitted to 
the bank’s personnel, equipment, 
and resources. It must be con- 
structed so as to be convenient to 
the borrower, and, no less impor- 
tant, it must have features which 
constitute a definite sales appeal. 


8 
REINHARDT RESUMES PRACTICE 
OF LAW 


Justin N. Reinhardt has resumed the 
practice of law in Portland, Oregon, fol- 
lowing a medical discharge from the 
Army. Mr. Reinhardt served with the 
88th Division and was wounded in action 
in Italy. 

Prior to the war, he was in Govern- 
ment service, being the principal attorney 
for the corporate reorganization division 
of the Securities & Exchange Commission 
and subsequently occupied an adminis- 
trative post with the Bureau of Economic 
Warfare. 

In private practice he participated in 
leading railroad reorganizations, including 
the Missouri Pacific, New Haven, and 
Jersey Central proceedings. He also par- 
ti¢ipated in the Fidelity Assurance Asso- 
ciation and Kreuger & Toll reorganiza- 
tions. 

Mr. Reinhardt was also a member of 
the Committee on Bankruptcy and Cor- 
porate Reorganization of the New York 
City Bar Association. 














NATIONAL BANK 
OF DETROIT 


DETROIT, MICHIGAN 
Complete Banking and Trust Service 


STATEMENT OF CONDITION DECEMBER 31, 1945 


RESOURCES 

Cash on Hand and Due from 

Other Banks pe ee $ 265,059,079.78 
United States Government Securities 833,851,605.36 
Stock of the Federal Reserve Bank 1,455,000.00 
Other Securities . ‘ 5 58,433,009.13 
Loans: 

Loans and Discounts... .$142,719,895.86 

Real Estate Mortgages . .«  19,197,740.38 161,917,636.24 
Branch Buildings and Leasehold 

Improvements .. ‘ 1,014,362.91 
Accrued Income Receivable . ‘ 2,805,208.61 
Customers’ Liability on 

Acceptances and Letters of Credit 1,970,568.46 


§1,326,506,470.49 


LIABILITIES 
Deposits: 


Commercial, Bank and Savings $963,899,829.69 

United States Government . 245,949,629.94 

Treasurer—State of Michigan . 17,025,686.19 

Other Public Deposits .  . 81,647,413.07 $1,258,522,558.89 
Accrued Expenses and Taxes Payable 2,664,755.70 
Common Stock Dividend No. 23, 

* Payable February 1, 1946 . : 812,500.00 
Acceptances and Letters of Credit . 1,970,568.46 
Reserves 7,855,183.82 
Preferred Stock 8,500,000.00 
Common Capital Funds: 

Common Stock . . .  .$ 12,500,000.00 

Surplus . ‘ , . 27,500,000.00 

Undivided Profits .  .  .  6,180,903.62 46,180,903.62 
$1,326,506,470.49 


United States Government Securities carried at $286,874,237.13 in the foregoing statement 
are pledged to secure public and trust deposits and for other purposes required by law. 


TRUST DEPARTMENT 
This bank acts as Trustee, Executor and Corporate Agent 
2 


Member Federal Deposit Insurance Corporation 

















The Dual System Works 


By FRANK C. RATHJE 


President, American 


HE National Bank act, pro- 
T viding for the chartering of 
banks by the Federal Government, 
was a radical advance of central 
government made necessary by a 
great war. And yet, so ingrained 
was the fear of centralized power 
in this country that the new sys- 
tem was not permitted to dislodge 
the banks created by the states. 

Again and again attempts have 
been made to eliminate state char- 
tered institutions by placing them 
under the complete control of 
Federal agencies. The most sig- 
nificant of these in really modern 
times was, of course, the creation 
of the Federal Reserve System. 
But again, so strong was the feel- 
ing for local autonomy and the 
fear of concentrated power, that 
the proposal for a central bank 
was rejected and a system of 12 
regional banks was set up instead. 
Moreover, no plan for compulsory 
membership in the Federal Re- 
serve System has succeeded. 

The closest-we have come to 
that is compulsory membership in 
the FDIC for Federal Reserve 
members. 

It must be recognized, however, 





Excerpts from an address before the 
Annual Meeting of the National As- 
sociation of State Bank Supervisors 
in New Orleans. 


Bankers’ Association 


that the plan for a central bank 
urged early in the century by the 
Aldrich Monetary Commission 
and other leaders of financial 
thought has finally been achieved 
indirectly through the powers ac- 
quired over the management of 
the 12 Federal Reserve banks in 
recent years by the Federal Re- 
serve Board in Washington. That 
is to say, that we will maintain 
the fiction of 12 more or less au- 
tonomous regional central banks 
while we have concentrated their 
powers in a single board in Wash- 
ington. Nevertheless, we still have 
the frame work of a decentralized 
central banking system. Even 
more important, membership is 
still on a voluntary basis so far 
as state banks are concerned, and 
7,100 banks still remain outside 
of the system. This is a recogni- 
tion on the part of Congress and 
the public of the force of this 
basic conception of American 
political organization to which 
1 have alluded. 

This meeting of the heads of 
the banking departments of 48 
states, coming so soon after the 
close of the war, is a timely re- 
minder of the fact that the states 
do have rights and that they still 
have important responsibilities 
which they discharge effectively. 
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It is also a reminder that a cour- 
ageous battle has been fought 
successfully for many years to 
prevent the imposition on the 
states of complete Federal con- 
trol of local community financial 
institutions. 

The dual banking system needs 
no justification. It works. It 
meets the financial needs of the 
communities it serves. It has met 
the greatest needs of the govern- 
ment in the greatest crisis of all 
time. These are the tests by 
which it must be measured. 


The Dual System 


The dual system is really the 
state bank system to which the 
national bank system was added. 
It has a history of 80 years. It 
may be said to be the system that 
grew up with the country or with 
which the country grew up. It is 
a system of financial institutions 
owned in local communities and 
responsible to the people in those 
communities. The locally owned 
bank is as vital to the community 
as is local independent enterprise. 
America is not great by virtue of 
its central bureaucracy in Wash- 
ington. America is great in 
terms of the sum of the strength 
and spirit of all its local com- 
munities. She cannot be gov- 
erned, serviced, or managed effec- 
tively from Washington. 

Centralized control of the fi- 
nancial resources and _institu- 
tions, whether in private hands or 
political hands, is evil. It leads 
ultimately to the deadening hand 
of dictatorship, to the construc- 
tion of community life. Unifica- 


tion of the banking system would 
lead to centralization, but pres- 
ervation of the dual system pre- 
serves local control and initiative 
without which a banking system 
cannot meet the changing condi- 
tions of community life. The dual 
system is a vital ingredient of 
American economic freedom. 

If you want to see what can 
happen to a centralized banking 
system in the twentieth century 
look at what is happening in 
Great Britain today. While there 
are some 30 banks in the British 
Isles serving through thousands 
of branches a population about 
one-third as large as ours, the 
British system consists, in the 
main, of what are popularly 
known as the “Big Five” banks. 

Banking service as we know it 
does not exist in Britain. Sav- 
ings banking is left to a govern- 
ment postal savings system, trust 
service to a public trustee. Few 
of the many services taken for 
granted in American banks are 
to be found in British banks. 
They are commercial banks. 
Ours are financial service institu- 
tions. Surely that fact must have 
conditioned the British mind for 
the drastic step of nationalizing 


_the Bank of England and the im- 


plied bending of the credit ma- 
chinery to political purpose. 
From this point of view, the dual 
banking system is not only an 
anchor of American economic 
freedom, but a keystone in the 
arch of checks and balances which 
were set up in our political struc- 
ture to prevent authoritarian gov- 
ernment. 
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Looking for the Profit Margin 
in Trust Operations 


BY WALTER E. BRUNS 
Vice-President and Trust Officer, Bank of America N. T. & S. A., 


San Francisco, California 


N executive officer of a well 

known bank that has long 
maintained one of the largest 
trust departments in the West is 
reported to have said not many 
years ago, “Our trust department 
is the most expensive toy in the 
shop.” This remark, it seems to 
me, is indicative of the prevailing 
attitude toward the trust depart- 
ment and unfortunately it is too 
often justified. Annual reports 
covering trust department opera- 
tions are not optimistic. Satis- 
factory progress is reported, but 
the tone is apologetic for the most 


part and such earnings as are 


published indicate far from satis- 
factory net profits from personal 
trust operations. 

While responsible bank man- 
agement, desiring to provide a 
completely rounded banking serv- 
ice to the public, has exhibited 
great patience, there is a rather 
widespread feeling that the trust 
department, if not an expensive 
toy, is at best not a sufficiently 
profitable operation. Manage- 
ment has the duty to insist that 
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‘trust operations reflect at the end 


of the year a decent margin of 
profit considering the volume han- 
dled and the responsibilities as- 
sumed. 

Perhaps there has been too 
much wishful thinking on the 
part of trust officers and reluc- 
tance to face the facts of life 
about our business. We are all 
very proud of the fine service 
which our trust departments ren- 
der to the bank’s customers. We 
do so many things that are differ- 
ent from the every day run of a 
commercial or banking business 
that there is a certain feeling 
among us that it is a service 
which is hard to measure in terms 
of a balance sheet. Ours is a fine 
and needful service to be sure and 
one that every bank can properly 
be proud of, but in our annual re- 
ports we too often are forced to 
fall back on that euphemistic 
phrase, “satisfactory progress.” 


Some Actual Figures 


I want to refer briefly to an 
annual report of one of the oldest 
and largest trust companies be- 
cause it highlights the problem 
which most trust department offi- 
cers have had to face or are 
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facing. Its published statement 
reveals that on a volume of $850,- 
000,000 of assets in its personal 
trust department, the company 
received $1,859,000 in gross fees 
and commissions during the year 
1944 as against operating ex- 
penses of $1,712,000—a net profit 
of little more than $147,000 on 
the administration of that large a 
vclume of personal trusts. 

The report uses this significant 
language: “While it is encourag- 
ing to note that this is the first 
year since 1935—when we first 
began to make detailed cost 
studies of our operations—that 
we have made a profit in this de- 
partment, nevertheless the net re- 
sult is far below what should rea- 
sonably be expected from the vol- 
ume of business transacted, the 
nature of the services performed, 
and the degree of responsibility 
assumed.” This showing would 
indicate that out of every dollar 
of gross income received in the 
way of fees and commissions, only 
8c has been retained as a net 
profit. Measured in terms of per- 
centage of return on the value of 
assets administered, this depart- 
ment earned 1/60 of 1 per cent 
on its assets. 

The report published two years 
ago by the Superintendent of 
Banks of New York State is also 
in point. The Superintendent’s 
findings, based upon an exhaus- 
tive survey and supported by a 
wealth of statistics, indicated that 
a large volume of corporate trust 
business was being handled at a 
satisfactory profit. In the field 
of personal trusts the Superin- 


tendent concluded that the opera- 
tions in New York banks were 
generally unprofitable. He con- 
cluded specifically that the opera- 
tion of estate accounts showed an 
acceptable margin of profit, but 
the income therefrom was subject 
to considerable fluctuation be- 
cause of variation in volume of 
estate business. Trust and agency 
accounts, he found, were unprofit- 
able in substantially all banks. 

If I am correctly informed, 
these conclusions apply with equal 
force in most sections of the coun- 
try today. If this be true, it 
would appear that the primary 
job is to recognize all of the diffi- 
culties involved in the problem of 


‘securing a decent margin of profit 


from personal trust operations 
and then co-operatively, because 
co-operation between banks will 
be needed, take those steps which 
appear to be necessary to insure 
a fair return. Our management 
should know that if we are to 
make a profit within the fee sched- 
ules which competitive conditions 
impose upon us, we must have a 
free hand in eliminating sub- 
stantially all unprofitable busi- 
ness and a relatively free hand in 
refusing to accept any account 
except upon a fee schedule that 
our analysis of the account indi- 
cates is necessary to produce the 
percentage of net profit to which 
we are entitled. Over and above 
that, we must, through proper 
advertising and solicitation, de- 
velop a large volume of accounts 
to secure that economy of opera- 
tion which volume alone will give 
us. 
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Banking’s Plans for Postwar 


By HUGH H. McGEE 


Vice-President, Bankers’ Trust Company, New York, and Member American 
Bankers’ Association Postwar Small Business Credit Commission 


IRST, we have undertaken to 

induce the larger banks to 
establish small business depart- 
ments and to publicize the fact 
of their existence, and to staff 
them with officers who are not 
only much interested in the sub- 
ject, but also well qualified to deal 
with it. 

Secondly, we have been at great 
pains to encourage education and 
practice in term lending. This, 
in my opinion, will become the 
great vehicle of lending during the 
next four or five years. Contrary 
to the impression of many people, 
term lending is not new. Wholly 
apart from its important and 
quite broad usage by a consider- 
able number of banks over the 
period of the last eleven years, 
banks have been making term 
loans almost since time out of 
mind. The difference was that 
they did not realize that they 
were term loans, did not surround 
them with the safeguards implicit 
in term lending, did not stand 
squarely on the principle of 
amortization, and did not get 
term loan rates. Term lending is 


only a realistic recognition of 


loug-standing banking practices, 
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and very frequently is infinitely 
better suited to the borrower’s 
situation than any other type of 
loan. 

Also we have been at great 
pains to reactivate in a high de- 
gree the correspondent banking 
relationships of this country. 
These relationships, which served 
the country so well for so many 
years, tended to atrophy during 
the years of depression because 
there was so little that a bank 
could do for its correspondents 
other than to get them hotel 
rooms and theatre tickets. This 
is the backbone of our great and 
far-flung banking system. In my 
opinion, it was this highly active 
degree of correspondent banking 
relationships, plus the fact that 
our banks derive their charters 
from forty-nine different sources, 
which has preserved to us our 
great unit banking system rather 
than a few great countrywide 
branch operations. _ 

Bank Credit Groups 

The banks out of their own 
thinking and buttressed by their 
own resources have organized 
forty-five bank credit groups over 
this country. These credit groups 
have at their disposal an aggre- 
gate amount in excess of six hun- 
dred and fifty million dollars. 
The bank credit groups are purely 
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defensive organizations. Each 
bank credit group represents a 
considerable amount of credit tal- 
ent and experience and also pro- 
vides a means of spreading risks. 
These groups, contrary to the 
uninformed chatter of some peo- 
ple, are not diabolical contriv- 
ances devised for the purpose of 
making bad loans. They are de- 
vised for the purpose of support- 
ing the efforts of the local bank 
or the local bank and its cor- 
respondent in making loans, 
which, by reason of their size, or 
perhaps their failure to exactly 
correspond to some slide rule 
-ratios, the local bank does not 
feel justified in taking in their en- 
tirety. 

We have endeavored to en- 

courage banks of all sizes, to im- 
prove their public relations. We 
have an illustrious story to tell, 
but we seem very modest in the 
doing of it. 
_ Those of us who are associated 
with the banking associations have 
undertaken to assemble the facts 
and the figures in such a way that 
we can from time to time real- 
istically tell the members of the 
Congress or their committees the 
facts of life in banking. What 
we have done, what we are plan- 
ning and educating ourselves to 
do is to correct the impression, 
which has gained considerable 
currency, that banking is not for- 
ward-looking. 


Risk Lending 
Now, I have talked a good deal 


about lending. In order that you 
may not think that I advocate 


this without any knowledge of 
conditions, let me say to you what 
you all well know, namely, that 
we have been in a rising economy 
since the late summer of 1982. In 
my humble opinion, it has re- 
quired real genius to make a bad 
loan during that period. The test 
of our lending ability will come 
when the economy levels off or 
even perhaps tends to turn down 
somewhere in the general area of 
the satisfaction of the pent-up 
demand for civilian goods. 

Our bankers, I believe, are well 
aware of this fact and are dili- 
gently at work implementing the 
education of their lending officers. 

We need your support, we need 
your encouragement, particularly 
that of your examining staff who, 
in many cases, just do not seem to 
feel that a smaller bank is justi- 
fied in having in its portfolio a 
term loan. In my own state, the 
superintendent of banks, Elliott 
Bell, was gracious and co-opera- 
tive enough to provide an oppor- 
tunity for two or three of us to 
explore this subject with virtu- 
ally all of the examiners operating 
in New York State, not only state 
examiners but national, Federal 
Deposit Insurance and Federal 
Reserve. These meetings were 
some of the most interesting in 
which I have ever participated, 
and I believe have been productive 
of much co-operative good. 

We are determined to do our 
job in banking, and to do it not 
only courageously but intelli- 
gently, but we believe that the 
banking business belongs in the 
banks, 
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Common Trusts and New Business 


By A. W. WHITTLESEY 
Vice-President, The Pennsylvania Company, Philadelphia, Penn. 


ROM a management stand- 

point, all of our many fully 
invested Common Trust Fund 
accounts are now handled as one 
and we have assigned to them a 
separate control number, so as 
to keep them apart from the 
general run of accounts. We 
have done this because it is no 
longer necessary to price or re- 
view them as individual accounts, 
and because administrative fac- 
tors have virtually disappeared. 


Annual work factors on all 
these accounts have been reduced 
to four postings of dividends from 
the fund, four calculations of 
commissions and four disburse- 
ments of income, and the mailing 
once a year of the fund’s annual 
report. Tax work in_ these 
accounts, resolves itself primarily 
to the single computation of the 
applicable tax factors per one 
unit of the fund as what applies 
to one applies to all, the only 
difference being the multiple of 
how many units are held. 

We estimate that the process 
of folding individual trust 
accounts into our funds has eli- 
minated a very large volume of 
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work factors for once and for 
all. And this spells savings in 
expenses. Because of reduced 
work factors, trust companies in 
Philadelphia are in a position to 
handle small trust accounts, pro- 
vided they are fully invested in 
Common Trust Funds and pay a 
1% of 1% commission rate with a 
minimum fee of $25. 

It is our contention that where 
production costs can be reduced 
as they apparently have been in 
Philadelphia, then greater atten- 
tion and more dollars can be 
spent in developing trust business 
through estate planning depart- 
ments and the problem ahead for 
trust companies operating Com- 
mon Trust Funds will be, as it is 
with industry generally, one of 
sales and distribution. 

A general fallacy of the pub- 
lic, and one which is shared un- 
fortunately by many trust men, 
is that the trust business is 
primarily one of servicing large 
accounts. No doubt too much 
emphasis has been placed in the 
past on so-called large estates, 
as they sound big and look im- 
pressive, but the fact remains 
that essentially the trust business 
consists of servicing a large num- 
ber of small estates. In support 
of this statement I would like to 
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TRUST COMPANY 


Condensed Statement of Condition as at close of business 


December 31, 1945 


RESOURCES 


Cash and Due from Banks , ., .$ 609,972,505.24 
U. S. Government Securities . . 1,507,987,636.12 
U. S. Government Insured F. H. A. 

MONO « = Ss « % 
State and Municipal Bonds . . . 
Stock of Federal Reserve Bank , . 
Other Securities, .~ os 


Loans, Bills Purchased a 
Bankers’ Acceptances, . . 


Mortgages =. wt lw 
Banking Houses, . . . . 
Other Real Estate Equities . . . 
Customers’ Liability for Acceptances 
Accrued Interest and Other Resources 


4,329,535 .93 
33,047,708.67 
2,475,000.00 
23,302,510.15 


480,489,935.84 
8,462,693.45 
11,471,030.67 
377,726.73 
5,130,495.28 
6,137,691.09 
$2,693,184,469.17 


LIABILITIES 


Capital, . . . $41,250,000.00 
Surplus, . . . 41,250,000.00 
Undivided Profits 30,637,360.54 $ 113,137,360.54 
Reserve for Contingencies , , . 9,391,073.68 


Reserves for Taxes, 
Unearned Discount, Interest, etc. . 


Dividend Payable January 2, 1946 . 
Outstanding Acceptances . , 


Liability as Endorser on Acceptances 
and Foreign Bills, . . 2. « 726,974.52 
Deposits, . « «© «© © e¢ «© 2,000,885,572.92 


$2,693,184,469.17 


7,129,420.85 
1,237,498.20 
5,676,568.46 


United States Government securities carried at $508,292,492.05 are pledged to 
secure U. S. Government War Loan Deposits of $477,891,759.21 and other public 
funds and trust deposits, and for other purposes as required or permitted by law. 


Principal Office: 55 Broad Street, New York City 


69 BANKING OFFICES IN GREATER NEW YORK 


European Representative Office: 1, Cornhill, London, E. C. 3 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 
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refer to a study made by Gilbert 
Stephenson about a year ago. 
This showed that in New York 
City, 88 per cent of trusts under 
will and 27 per cent of living 
trusts are $25,000. or under. In 
trust institutions outside New 
York City, 64 per cent of trusts 
under will and 55 per cent of 
living trusts are $25,000, or un- 
der. In Pennsylvania, the figures 
are even more startling in that 
76 per cent of trust accounts 
are under $25,000, while in New 
Hampshire 40 per cent of trusts 
are $10,000 or under. In 1941- 
42, on the basis of a nation wide 
survey of 153,646 trusts in 696 
communities, over 58 per cent had 
an annual income of less than 
$1,200., while 76 per cent had 
less than $3,000. 


Trust Business One of 
Small Accounts 


If these figures prove any- 
thing, they do prove one fact - - 
that whether we like it or not 
the trust business is one of small 
accounts, not large. 

It is important to note that 
Common Trust Funds may well 
tend to lessen the unfair criti- 
cisms of trustee management. 
All trust solicitors for the past 
fifteen years have suffered from 
the adverse publicity resulting 
from the depression and the un- 
fortunate investment losses that 
were sustained in that period. 
The factor of reduced income 
from defaults, and reduction or 
cessation of dividends, was great- 
ly accentuated in small accounts 


where individual investments were 
held. 

Looking to the future, it is 
our belief that this type of criti- 
cism will not prevail for those 
companies which operate Common 
Trust Funds. Not because mis- 
takes will not be made, as they 
most certainly and inevitably will, 
but rather because when losses 
and reduction in incomes do occur 
their effect will be very largely 
minimized by the broad invest- 
ment diversification that is an 
inherent part of all Common 
Trust Funds. 


More Profitable 


A surprising and happy dis- 
covery about Common Trust 
Funds is that a volume of small 
estates entirely invested in a 
fund is more profitable than se- 
lected large accounts. To prove 
this point we would like to use 
a case which was presented to us 
recently, where a wealthy indi- 
vidual had six children and wished 
to establish for each of them a 
$50,000. trust account, each to 
be invested completely in our 
Common Trust Fund. For such 
trusts the maximum rate of 14 of 
1% would apply, or a total over 
all compensation for the six 
trusts of $1,500. annually. When 
you consider that these six trusts 
will all obtain identical manage- 
ment and involve a mere handful 
of clerical activities, it seems fair- 
ly obvious that the six trusts 
could well be considered as being 
substantially profitable. 

As opposed to this program, 
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were this individual to set up 
one $300,000. trust it is true it 
would make a greater splash on 
the new business page for the 
week, but on our schedules of 
fees there is a breaking point at 
the $100,000. mark, with the re- 
sult that the single $300,000. 
trust would bring in a total an- 
nual commission of $1,300. For 
such reduced sum we would be 
called upon to make some 30 to 
50 different investments, each 
one of them subject to semi- 
annual or quarterly income col- 
lection, pricing, review, tabu- 
lating, housing and tax work. 
Thus we see that the large piece 
of new business is not only ob- 
tained at a $200. lower annual 
compensation, but also that the 
activity factors connected with 
the larger account cannot help 
but be substantially greater than 
would be true of the six $50,000. 
trusts each entirely invested in 
the fund. 

We maintain that Common 
Trust Funds have proved de- 
sirable for a trust company from 
an operation standpoint and 
that they will prove to be neces- 
sary from a new business stand- 
point. Without a Common Trust 
Fund trust companies cannot pro- 
perly service their clients, but 
with it they can provide fully 
rounded trust service to all. 


ANNUAL REPORT NATIONAL BANK 
OF DETROIT 


Total resources of the National Bank 
of Detroit on December 31, 1945, were 
$1,326,506,470.49. Total deposits on this 
date were $1,258,522,558 as compared with 


$1,246,007,534 the year previous. Total 
commercial deposits on December $1, 1945, 
were $707,512,612 as compared with $753,- 
914,880 the year previous; savings and 
time deposits were $256,387,217 as com- 
pared with $211,957,075 on the same date 
in 1944; public deposits were $294,622,729 
as compared with $280,135,579 on the 
same date in 1944. 

In 1945 the earnings of the bank, after 
all charges including provision for re- 
serves and dividend requirements on the 
preferred stock, were $4,376,712, equivalent 
to $3.50 a share on the 1,250,000 shares of 
common stock outstanding. This com- 
pares with $4,242,382 in 1944. 


Concerning the bank’s loan account 
Walter S. McLucas, chairman of the 
board, commented in his annual report: 


“Notwithstanding a sharp contraction 
in loans for financing the production of 
war materials, Loans and _ Discounts 
showed a moderate increase over the total 
reported December $1, 1944. Many of 
the credits formerly in effect through ar- 
rangements with the armed services have 
now been replaced by lines of credit and 
term loans of a normal commercial bank- 
ing nature to meet the reconversion and 
peacetime needs of the borrowers. There 
appears to be a good possibility of some 
further expansion in business loans dur- 
ing the early part of 1946 and we are 
actively engaged in working out such ar- 
rangements with customers. We also are 
participating in a number of loans to 
large national concerns which, because of 
the size of their borrowing requirements, 
call for the combined lending power of 
groups of banks. 

“The new personal instalment loan op- 
erations, which were announced in last 
year’s annual report, were initiated in 
July under the name “Instaloan.” The 
volume of loans to date has exceeded our 
original estimates, although the full po- 
tentialities cannot be realized until home 
repair and modernization can be readily 
undertaken and until automobiles and 
household equipment are available. We 
are extensively advertising these loaning 
facilities and are in a position to serve our 
community promptly and conveniently as 
this business develops. 

“The total loan account, including 
Real Estate Mortgages, showed an _in- 
crease of $10,184,018 in 1945, of which 
$7,929,715 occurred in the mortgage ac- 
count. Our Mortgage Department has 
recently been enlarged and, as building 
activity is resumed, we look forward to 
some further expansion of our mortgage 
portfolio.” 
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Bank Held Liable for All Estate Funds Misappropriated 
by the Executor 


Although a bank may, in the absence of adequate notice 
to the contrary, assume that an executor or trustee will prop- 
erly apply trust funds, even though they have been improperly 
commingled, it may indulge in no similar assumption as to the 
disposition to be made of such funds by a complete stranger 
to the estate who has access to the executor’s personal account. 
Lee v. Corn Exchange Bank Trust Co., Supreme Court, 
58 N. Y. Supp. (2d) 290. 

In the instant case Arthur S. Johnson opened a personal 
bank account on June 28, 1933 at the defendant’s branch bank. 
On June 7, 1934, a limited power of attorney drawn on a form 
furnished by the defendant and authorizing Johnson’s wife to 
draw checks on that account was filed with the defendant. 
Thereafter, in January, 1938, Johnson opened another account 
in the same branch, in the name of “Estate of Joseph A. Lee, 
deceased, Arthur S. Johnson, Executor.” 

Between February 5, 1938 and August 13, 1938, by eight 
other checks, he transferred $6750 to a “special” account which 
he maintained in another bank. And between May 21, 1938, 
and February 28, 1940, he cashed at the defendant bank’s 
counter seven checks drawn on the estate account to his 
own order for an amount totaling $455. 

On February 9, 1988, when the initial transfer of estate 
funds was made to the executor’s personal account, his bal- 
ance amounted to only $53.55. By February 15, 1988, the 
only non-estate funds in-that account had been exhausted by 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 416. 
17 








18 THE BANKING LAW JOURNAL 


checks drawn thereon by the executor’s wife to the order of 
two finance companies and to a department store. By the 
check for $55.08 drawn to the department store on February 
15, 1938, and paid by the defendant on February 17, 1988 
the executor’s wife, acting under the power of attorney, in- 
vaded the estate funds. 

It was held that defendant bank cannot escape being 
charged with knowledge that the executor was withdrawing 
moneys belonging to the estate and placing them in his account, 
an account to which his wife had access under the power of 
attorney. By paying the checks drawn by the executor’s wife 
on February 15, 1988, as well as three hundred additional 
checks thereafter, the defendant became a participant in the 
diversion. The bank, having had notice on February 17, 1988, 
that the funds of the estate were being withdrawn by a 
stranger to the estate, is responsible for all estate funds there- 
after misappropriated by the executor. 

In its opinion, the court said: 


Bischoff v. Yorkville Bank, 218 N. Y. 106, and Grace v. Corn Ex- 
change Bank Trust Co., 287 N. Y. 94 are distinguishable in so far 
as they hold that a bank is entitled to assume that a fiduciary will 
not misappropriate estate funds deposited in the fiduciary’s personal 
account. The act of commingling has been made illegal by section 231 
of the Surrogate’s Court Act, yet the liability of banks remains 
limited to cases where it has knowingly participated in the diversion 
of funds. Manufacturers Trust Co. v. United States Mortgage & 
Trust Co., 244 N. Y. 550, 155 N. E. 893; Clarke v. Public Nat. 
Bank & Trust Co., 259 N. Y. 285, 181 N. E. 574. But although a 
bank may, in the absence of adequate notice to the contrary, assume 
that an executor or trustee will properly apply trust funds, even 
though they have been improperly commingled, it may indulge in no 
similar assumption as to the disposition to be made of such funds 
by a complete stranger to the estate who has access to the executor’s 
personal account. 

Upon this appeal, the defendant has not urged its defense of 
limitations. The defense may, therefore, be deemed abandoned. Nich- 
olson v. Greeley Square Hotel Co., 227 N. Y. 345, 349, 125 N. E. 541, 
543. 

The judgment appealed from dismissing the complaint should be 
reversed on the law and the facts, with costs, and the action remitted 
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to Special Term to compute the amount withdrawn by the executor. 
from the fiduciary account and appropriated by him on and after 
February 17, 1938, by checks cashed by him and by checks drawn to 
him personally or to his special account. Judgment, with costs, 
should be directed for such amount in favor of: the plaintiff, with 
interest at the rate of six per cent. 

Judgment reversed on the law and the facts, with costs, and the 
action remitted to Special Term to compute the amount withdrawn by 
the executor from the fiduciary account and appropriated by him 
on and after February 17, 1938, by checks cashed by him and by 
checks drawn to him personally or to his special account, and to 
direct judgment in favor of plaintiff for such amount, with costs, and 
with interest at the rate of six per cent. 





Recovery on New Note Executed by Maker for Unpaid 
Balance of Old Note Held Not Precluded by 


Provisions of Federal Farm Loan Act 


Where payee of note secured by real estate deed of trust 
accepts a sum less than the amount on the face of the note in 
satisfaction of an indebtedness of the maker, by virtue of an 
agreement entered into with Federal Land Bank, and sur- 
renders note and releases collateral security thereon, and there- 
after maker executes and delivers a new note for a certain 
sum which maker agrees as being balance due on old note, 
it is held that the cancellation and surrender of the old note 
by the payee and holder thereof to the maker constitutes a 
good consideration for the new note when so accepted by 
(creditor) payee. It is further held that this transaction is 
not against public policy and does not violate the provisions of 
the Federal Farm Loan Act. This was decided in the case of 
McGinnis v. Rolf, Kansas City Court of Appeals, Missouri, 
189 S. W. Rep. (2d) 456. 

On April 27, 1929, David D. McGinnis, now deceased, loaned to 
defendant Carl E. Rolf, $6500. In consideration of the above loan, 


a note for that amount, payable to David D. McGinnis, bearing the 
above date, was signed by Carl E. Rolf, as principal, together with 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 342. 
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his then wife, Verna C. Rolf, and signed by his sisters as sureties 
thereon, to-wit: Hilda R. Rolf, Anna A. Rolf, Mabel C. Rolf and 
Johanna Ebert, with her husband Carl Ebert. This note, so executed, 
was thereupon delivered to David D. McGinnis. 


As security for the payment of the last above described note a 
deed of trust of even date was executed and delivered to said McGinnis, 
signed by defendant Carl E. Rolf, as principal, with his then wife 
Verna C. Rolf, joining him therein, and by his said sisters and Carl 
Ebert, above named, as sureties, by agreement between defendant 
Carl E. Rolf and his said sisters, known to said McGinnis. 'The deed 
of trust covered two tracts of land in Atchison County, Missouri, 
one of which can be conveniently referred to herein as in Section 5, 
and the other as in Section 7. It was stated in the deed of trust 
that it was to be a first lien on the tract in Section 5, in which all the 
children of August W. Rolf were interested. The defendant Carl E. 
Rolf was interested jointly with his sisters in said tnact. As to the 
tract in Section 7, the deed of trust provided that it was to be a 
second lien thereon, and that Carl E. Rolf was the sole owner of such 
tract, subject to $28,000 prior encumbrance, thereon. This deed of 
trust was duly delivered and the same was recorded on May 6, 1929. 

The proceeds of the above $6500 loan were paid by David D. 
McGinnis to defendant Carl E. Rolf. 


On February 17, 1934, all of the above signers of said $6500 note 
and deed of trust securing same, signed and addressed a letter to 
David McGinnis to the effect that as owners of the tract described 
in said deed of trust as lying in Section 5, held by him, they requested 
him to release the land described in said deed of trust lying in Section 
7, retaining that part of the land in Section 5. This request was 
made in order that defendant Car] E. Rolf could renew the first mort- 
gage lien on Section 7 to which the $6500 lien and deed of trust were 
subject, which first mortgage indebtedness was in default, and about 
to be foreclosed. Pursuant to that request a partial release of the 
$6500 deed of trust was executed to permit Carl E. Rolf to refinance 
his prior loans on his said individual tract in Section 7, which tract 
was thereupon released. 

Thereafter, on July 19, 1935, defendant Carl E. Rolf conveyed 
to his sisters, who were sureties on his $6500 note and deed of trust 
described, all of his undivided interest in Section 5, whereupon they 
became the owners thereof and defendant Carl E. Rolf had no fur- 
ther interest in Section 5, which was the only property then left 
securing the $6500 mortgage note held by David D. McGinnis. 

In June, 1985, the $6500 note became in default, both as to 
principal and interest. In order to refinance the encumbrance 
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upon their property in Section 5, the sisters of Carl E. Rolf: 
applied to the Federal Land Bank for a refinancing loan, making 
the application through George C. Nicoll, local representative at 
Tarkio, Missouri, of the Federal Land Bank. Pursuant to the 
application, said Nicoll submitted to D. D. McGinnis a request for 
“Creditor’s Statement of Indebtedness and Authority for Pay- 
ment.” The substance of this statement was as follows: The 
applicant is designated as Hilda R. Rolf. It is admitted that the 
application was in behalf of all the sisters of defendant Carl E. 
Rolf, named above. It was addressed to D. D. McGinnis, creditor, 
at Tarkio, Missouri. It advised him that he held a note as an 
obligation of “Hilda R. Rolf, et al, Westboro, Missouri for $—.” 
Request was made that McGinnis state on the form appearing be- 
low the above communication, the earliest date the indebtedness 
could be paid, together with the amount which the addressee would 
accept in full satisfaction of the same on or before said date, or 
thereafter, and that the statement be returned to the writer. 


The form following the above communication is addressed to G. 
C. Nicoll, Secretary-Treasurer or Loan Correspondent and to the 
Federal Land Bank of St. Louis and/or Land Bank Commissioner. 
It was signed “(D. D. McGinnis” and dated July 17, 1935. The 
amount of indebtedness was given thereon as $6500, as unpaid prin- 
cipal, and $— unpaid interest; that the indebtedness was evidenced 
by a note secured by real estate mortgage. The date to which 
the interest was paid, the date on which the note was due, and 
the date on page of the recording of the instrument were not filled 
in. It was stated therein that upon payment to the undersigned 
of $6100 on or before August 15, 1935, or if paid thereafter by 
including interest at the rate of — per centum per annum on $— 
from said date to the date of payment, said sum would be accepted 
in full satisfaction of “this claim.” The form contains further 
statements that the writer held insurance covering the buildings 
that would be delivered to the addressee when release or other 
papers connected with the said indebtedness were delivered to the 
addressee. Among other provisions of said form signed by D. D. 
McGinnis was the following: “The undersigned creditor states 
that no understanding or agreement exists between him and the 
applicant that a note or other evidence of indebtedness will be given 
for the difference, if any, between the amount paid or to be paid 
the creditor and the amount of the creditor’s original claim, and 
agrees that directly or indirectly no note mortgage or other con- 
sideration will be received from the debtor, incident to such accep- 
tance, other than the consideration paid by the Federal Land Bank 
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and/or the Land Bank Commissioner, and that when said considera- 
tion is paid all claims of this creditor against the above named debtor 
shall have been satisfied in full.” (Italics supplied.) 

The form further contained a statement that all papers evi- 
dencing the indebtedness, properly endorsed, and with proper re- 
lease, would be delivered to the Land Bank Commissioner in ex- 
change for a receipt for same, evidencing the amount to be paid 
to the undersigned from the proceeds of said loan. 

The $1410 note sued on was executed and delivered to David D. 
McGinnis by the defendant Carl E. Rolf and his present wife, 
defendant Letha Rolf in an agreed “compromise settlement” of 
the balance due David D. McGinnis on the said $6500 note. 

Before delivering to Mr. Nicoll the papers pertaining to the 
$6500 mortgage, David D. McGinnis caused his daughter (the 
same person as was later appointed his executrix and now plain- 
tiff herein) to make a copy in his day book of the $6500 note which 
he was surrendering, in which book he customarily recorded en- 
tries of his business transactions, together with the calculation of 
the loss of principal and interest sustained by him in accepting 
the compromise amount of $6100 from proceeds of the Federal 
Land Bank loan, and the note sued on herein. Following the memo- 
randum copy of the $6500 note, shown in the day book of McGinnis, 
appears the interest payments as they are shown on the back of 
the $6500 note and following those items there appears in the said 
day book the following computation: : 


“August 26 
Interest on note $3883.41 
Arrangement made by Carl Rolf 
to pay .04% flat 1010.16 
Loss of interest 2873.25 
Reeeived Carl Rolf note 400.00 
Less principal 
Interest 1010.16 
Total 1410.16 


“Signing note and mortgage to Geo. Nicoll today.” 


The application of Hilda Rolf and her sisters, together with 
Carl Ebert, husband of Johanna Ebert, to the Federal Land Bank 
for a loan on their land in Section 5 was approved by the Fed- 
eral Land Bank in the sum of $6100, which sum was paid by said 
Federal Land Bank to David D. McGinnis. The latter then en- 
dorsed the said $6500 note for release without recourse as shown 
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on the back thereof, and delivered said note, so endorsed, to George - 
C. Nicoll for release of record; whereupon Nicoll then delivered 
said note to the abstracter at Rockport, Missouri, who had the 
release of the deed of trust made on the margin of the records and 
the note was canceled on its face, by the recorder of Atchison County, 
Missouri. 


As to the sequence of the transactions mentioned pertaining to 
the making of the Federal loan and payment and release of the 
$6500 encumbrance, and the purpose and intent of the defendants 
and McGinnis respecting the present note sued on, the parties here- 
in, in their stipulation, agreed as follows: “That at the time said 
D. D. McGinnis accepted said $6100.00 payment on said $6500.00 
note, and as a part of the same transaction, defendants, Carl E. Rolf 
and Letha Rolf, his present wife, made executed and delivered to 
said David D. McGinnis the note in suit in the sum of $1410.00, 
shown as the amount due said David D. McGinnis in compromise 
and settlement with Carl E. Rolf, the principal debtor in said note, 
as shown by the said memoranda in said day book, and the said 
David D. McGinnis accepted said $1410.00 note in compromise set- 
tlement of the balance due him from said Carl E. Rolf, and made 
release of said deed of trust securing said $6500.00 note and there- 
upon surrendered said $6500.00 note.” (Italics supplied.) 


In closing the transaction McGinnis executed and delivered to 
the Federal Land Bank a letter on form provided by the bank, to 
the effect that the writer was enclosing therewith note for $6500, 
dated April 27, 1929, maturing on October 27, 1929, executed by 
Hilda R. Rolf, et al. and mortgage securing same, with endorse- 
ment in proper form. ‘This letter further stated that the writer 
understood that upon the closing of the loan from the Federal Land 
Bank of St. Louis, for which application had been made by the 
above named applicant, cash in the sum of $6100, with no interest 
would be paid to the writer from the proceeds of said loan, and 
that the above described mortgage thereupon be released of record. 
Following the letter there is shown a receipt from George C. Ni- 
coll of the instruments referred to. 

Frequent demands were made by Miriam McGinnis for the pay- 
ment of the $1410 note herein sued upon, and the note was finally 
placed in the hands of Gerlash and Gerlash for collection. On 
about the 25th of March, 1943, in the public road in front of the 
home of Carl E. Rolf, Miriam McGinnis, now the executrix of the 
estate of David D. McGinnis, deceased, together with other rela- 
tives of the family, had with them the McGinnis day book which 
showed the transactions involving the $1410 note sued on. These 
records were exhibited to Carl E. Rolf. He then stated that the 
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entry was correct; that he had signed such a note, but that if he 
had to pay it, he would have to have further time. He did not deny 
that he owed the note, but wanted to discount it. He said that 
at that time he had one hundred or more cattle soon to be sold. 
Miriam McGinnis told him that she could not discount the note. 
She also presented to him a $200 note payable to said McGinnis 
and signed by Carl E. Rolf. She did not at the time have the 
$1410 note with her. Mr. Rolf said he would come down and see 
these parties again in two or three weeks. Several weeks there- 
after Miriam McGinnis was in a store in Tarkio and saw defendant 
Carl E. Rolf come to the door and look in, and upon seeing her, 
turned and left without entering the store and has never seen the 
plaintiff about the note except as above stated. 

John A. Gerlash, attorney, later wrote defendant Carl E. Rolf 
about the $200 note and the $1410 note. About May 25, 1943, 
defendant Carl E. Rolf came to see Mr. Gerlash in regard to these 
notes. He complained about the 8 per cent interest on the $200 
note and wanted to discount it. Mr. Gerlash informed Mr. Rolf 
that he thought that if he (Rolf) would pay both notes that maybe 
some discount could be allowed; that permission would have to be 
obtained therefor from the Probate Court. At that time Mr. Rolf 
wanted to know where the $1410 note was. Mr. Gerlash informed 
him that it was temporarily misplaced. Thereupon Mr. Rolf said 
. he did not think David D. McGinnis intended for him to pay 
that note and said he thought Mr. McGinnis had destroyed it; that 
Mr. McGinnis had told him when the note was given that Rolf 
would not have to pay the note unless he was able to do so. Mr. 
Gerlash replied that Rolf was able to pay the note. Mr. Rolf 
then stated that he had another note in the same condition as that 
one, and if he had to pay the $1410 McGinnis note, he would have 
to pay the other note, and was not able to pay both. Before 
leaving this conference, Mr. Rolf paid the $200 note, with interest. 

A few days thereafter the $1410 note sued on was found, and 
Mr. Gerlash wrote Mr. Rolf about May 27, 1943, that it had been 
found and requested that he come in and settle it. Mr. Rolf called 
upon Mr. Gerlash, looked at the note, but did not pay it, nor did 
he deny owing it; thereafter the suit was filed. ; 

At the request of the defendants the trial court gave the follow- 
ing Conclusion of Law: 

“Under the stipuated facts the Court declares the law to be that 
the note sued on is without consideration, and that the plaintiff 
is not entitled to recover.” 


The court refused a Declaration of Law that the note was void, 
and defendants withdrew their requested declaration to the effect 











li 


lc lr 
. 7 


vw! 


bt i ee ee 





THE BANKING LAW JOURNAL 25 


that the payment of $6100 by the Federal Land Bank to D. D. ° 
McGinnis was a valid satisfaction of the entire indebtedness then 
owing by the defendants and their sureties, binding on the plaintiff 
herein, and that the note sued on was without consideration and 
void against public policy. 

It will be noted that the judgment of the trial court is based 
solely upon a finding that under the stipulated facts the note sued 
on is without consideration. The grounds for the conclusion of 
the court are not shown, either by the Declarations and Conclu- 
sions of Law or by the judgment entry. 

There are several well established principles of law which should 
be borne in mind from the outset. The note sued on imports a 
valid consideration. Section 3345, R.S.Mo.1939, Mo.R.S.A.  In- 
troduction of the note in evidence made a prima facie case and 
the burden was then on the defendants to show lack of considera- 
tion. Kugman v. Donnell, Mo.App. 271 S.W. 535. The payee 
in a note jointly executed by several makers may compound with 
and release one or more other makers without impairing his right 
to collect the balance from the remaining maker or makers. Sec- 
tion 3348, R.S.Mo.1939, Mo.R.S.A. 


The theory of the defendants (respondents) as disclosed by their 
brief, is that when David D. McGinnis agreed with the Federal 
Land Bank to accept the proceeds of the proposed loan to Carl E. 
Rolf’s sisters, $6100, in full satisfaction of the then existing $6500 
mortgage indebtedness against the property of the sisters (the 
applicants) on which the new Federal loan was to be secured, he 
(McGinnis) thereby effected a full accord and satisfaction of the 
liability of all the signers of the $6500 mortgage note, including 
the defendant Carl E. Rolf; that in consequence thereof, the lat- 
ter then owed nothing to David D. McGinnis, and no considera- 
tion existed for the note of $1410 sued on, executed by Carl E. 
Rolf and present wife, payable to said McGinnis. Defendants con- 
tend further that the taking of such note by McGinnis was in viola- 
tion of his agreement with the Federal Land Bank as to receiving 
any deficiency payment, contrary to public policy, and a viola- 
tion of the Federal Farm Loan Act, 12 U.S.C.A. § 1016 et seq. 

Plaintiff contends that, under the stipulated facts, the Federal 
Land Bank could not, under the law, and did not, make the new 
loan of $6100 to the sisters of Carl E. Rolf for the benefit and re- 
lease of Carl E. Rolf; that there was no accord and satisfaction 
in fact and that such an issue is not pleaded in the answer; that 
there was no contract between McGinnis and Carl E. Rolf to re 
lease Carl E. Rolf on the note sued on; that the defendants were 
not parties to the contract with the Land Bank, and the contract 
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with the sureties was not for the benefit of the defendants. Plain- 
tiff contends further that McGinnis had a right to compound and 
accept partial payment of the $6500 note without releasing de- 
fendants on the balance; that the compromise of a doubtful claim 
was a sufficient consideration for the note sued on, as was also 
the forbearance to sue on the $6500 note. 


Let us consider the state of the facts when the note sued on was 
given. ‘The land of defendant Carl E. Rolf had been released 
from the deed of trust securing the $6500 note. Only the land of 
his sureties (sisters) remained as security therefor. As to the lat- 
ter tract he had conveyed to his sisters his undivided interest there- 
in. He had thereby been enabled to refinance $28,000 in first 
mortgage liens on his land so released. However, he and his sis- 
ters were still liable on the $6500 note which they had all signed. 
The sisters, now owning all of the tract in Section 5 which, as 
stated, was the only property remaining in the deed of trust as 
security for the $6500 note, desired to refinance that encumbrance 
which was now in default. ‘The sisters, sole owners of the land, 
and they alone, made application to the Federal Land Bank for a 
new loan. 

On July 17, 1935, David D. McGinnis, in answer to a formal 
written inquiry from the agent of the Federal Land Bank, making 
reference to said application, signed a printed instrument wherein 
he agreed to accept $6100, the proceeds of the proposed new 
loan to the applicants, in full satisfaction of the $6500 mortgage 
indebtedness aforesaid, if paid by August 15, 1935, agreeing there- 
in that upon receipt of same it would be accepted in full satisfac- 
tion “of this claim,” and “all claims of this creditor against the 
above named debtor will have been satisfied in full.” (Italics sup- 
plied). He agreed therein, when such payments were made, to 
deliver all papers pertaining to his claim, properly endorsed, with 
proper release, which was done. As a part of the whole transaction, 
according to the stipulation of facts, the note sued on for $1410 
was given to McGinnis by Carl E. Rolf and present wife for the 
balance due on the $6500 note. 


As noted, the parties herein have stipulated that the giving by 
the defendants of their note for $1410, sued on, and the accep- 
tance thereof by McGinnis constituted a “compromise and settle- 
ment” of the amount remaining “due” McGinnis on the $6500 note. 
In their brief defendants now insist that the transaction constituted 
an accord and satisfaction of the amount unpaid on the $6500 
note. This is an affirmative defense and should have been specially 
pleaded. Crouch v. Quigley, 258 Mo. 651, 167 S.W. 978. It is 
not pleaded in the answer, unless it can be considered so by the 
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h- conclusions alleged or the inferences therefrom. But the case ° 
d having been submitted on an agreed statement of facts, no occa- 
2- tion arose for this defense to have been indicated or objection 
m thereto timely made in the record. In the state of the record 
0 3 before us, however, we shall regard the issue as before the court. 

| However, the distinction between compromise and settlement, 
is and accord and satisfaction, is now regarded by most courts 
d and authorities as slight, and the terms are often used inter- 
if changeably. 1 C. J. S., Accord and Satisfaction, § 1, subsec. 
bis . b(4), p. 465; Chapman v. Adams, 204 Mo.App. 659, 219 S.W. 
™ ; 132. Just as in the latter, a satisfaction must follow an accord 
t to be complete, so in the former, a settlement must follow a com- 
- promise to become effective. Whether in this case there was an 
1. accord or compromise, the parties have stipulated that the sub- 
8 ject matter and the amount arrived at were the balance “due 


8 David D. McGinnis” on the $6500 note, and that the note sued on 
e was made and accepted’ in fulfillment and completion of such ad- 
1, j justment. When so completed by agreement, payment and ac- 
a ceptance, further action on the original claim is barred. But 

this does not mean that when, in the payment of the amount so 
1 reached by accord or compromise, a new note is taken as such 
payment, upon surrender and cancellation of the evidence of the 


“ original claim, that the new note so received is without considera- 
_ tion. Cancellation and surrender of the old note by the payee 
i. and holder thereof to the maker is a good consideration for the 
a new note when so accepted by the creditor. Slover v. Rock, 96 
4 Mo.App. 355, 70 S.W. 268. So much of the $6500 note as Mc- 
a Ginnis did not receive from the proceeds of the Federal Land 
“i Bank loan to Rolf’s sisters ($400 principal, plus interest) was 
. a good consideration for the note sued on, upon acceptance there- 
h of and the release, cancellation and surrender of the McGinnis 
‘ $6500 note. 

0 The agreement between David D. McGinnis and the Federal 
“ Land Bank to accept $6100 of the proceeds of the proposed loan 


to the sisters of Carl E. Rolf on their separate property, in 

’ satisfaction of the $6500 indebtedness then a lien against said 

y property, was, under the stipulation of the parties hereto, only 
a part of one entire transaction, and would not discharge Carl 
E. Rolf’s liability on his $1410 note made as a part of said 
transaction. The liability of Carl E. Rolf on the $6500 note it- 
self was, of course, released, but only upon the contemporaneous 
agreement for the substitution therefor, and as a part of the 
same transaction, of said Rolf’s new note here sued on for the 
balance unpaid. There could have been no other purpose, intent 
or effect as plainly disclosed by the agreed facts. 
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In addition to the consideration above discussed, there evi- 
dently were other mutual considerations for the note sued on. The 
$6500 note held by David D. McGinnis was past due and unpaid, 
and the security therefor had been reduced to the property in 
Section 5, then owned solely by the sisters of defendant Carl E. 
Rolf. By the proposed arrangement McGinnis was assured of 
getting all but $400 of the principal of his note ($6100) presently 
in cash, and without foreclosure, and without possible suit against 
the makers of the note for any deficiency. By the taking of the 
note sued on he would still retain the separate liability of Carl E. 
Rolf on the remaining amount of the original indebtedness. On 
the part of Carl E. Rolf, the giving of the note sued on, as a part 
of the entire transaction, enabled him to be released of his joint 
liability for the full amount of $6500 on the original note and 
become obligated for the payment only of the small remainder of 
the principal with adjusted interest. His status was thereby 
changed from debtor on a past due note, to that of debtor on a 
new note, in a much smaller amount, payable a year from its 
date, and with interest at 6 per cent as against 8 per cent on 
the old indebtedness. Other mutual considerations accruing to 
both Rolf and McGinnis by the transaction may reasonably be 
inferred. 

But defendants herein contend further that the consideration of 
the note sued on is void because, in accepting the note, David D. 
McGinnis violated the representations made in writing to the Fed- 
eral Land Bank that no other note or obligation of the debtor 
would be received, after receipt of the $6100, the proceeds of the 
proposed loan to the applicants. It is claimed that McGinnis 
thus violated the Federal Land Bank Act, making the considera- 
tion of the new note from Carl E. Rolf void and contrary to pub- 
lic policy. The statute in question provides for loans to farmers 
on farm property, and provides that no loan shall be made un- 
less the holder of any prior mortgage shall arrange to the satis- 
faction of the commissioner “to limit his right to proceed against 
the farmer and such farm property for default in payment of prin- 
cipal.” 12 U.S.C.A. § 1016(d). It has been held that violation 
of such agreements invalidate obligations directly or indirectly 
taken thereunder contrary to the agreement of the prior mort- 
gage holder. The purpose of this law has been held to be two- 
fold. First, it is the purpose of the Federal Land Bank to pro- 
tect its own financial position as a new creditor of the farmer 
under such “scale down” agreements and not to permit the pre- 
carious financial condition of credit structure being dealt with to 
be continued or re-established by obligations of the borrower of 
which the bank has no knowledge. Secondly, it is the purpose of 
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the act to make it possible for the farmer to continue opera- 
tions on his farm and to obtain real benefits from the “scale down” 
agreement and loan. If outstanding obligations or future com- 
mitments, made directly or indirectly, that would tend to put the 
farmer making such a loan back in his original financial straits, 
he would be no better off than if he had not received the assis- 
tance of the loan. O’Neil v. Johnson, D.C., 29 F.Supp. 307. 

In the case at bar it will be noted that Carl E. Rolf was not the 
applicant for the bank loan; that he was to receive no part of 
the proceeds thereof; that the “debtor” referred to in the signed state- 
ment of McGinnis to the commissioner was, on the face of .the state- 
ment, the applicants, to-wit: Hilda R. Rolf and her sisters hereto- 
fore named, with the husband of Johanna Ebert; and the provi- 
sion as to receiving other obligations for the debt has to do with 
the above named “debtor”, to-wit, the applicants, as does the word 
“creditor”, throughout the instrument signed. 

In our opinion the signed statement of David D. McGinnis to the 
commissioner did not contemplate the further obligation for the re- 
mainder of the $6500 note by one who, although jointly liable on 
the $6500 note being released, was not a party to the loan agree- 
ment with the bank, no part of whose property was being offered as 
security therefor, was to receive no part of the proceeds of the 
new bank loan, and as to whom there is no showing that the borrowers 
or their property were to become in anywise further obligated on 
either note. 

Defendants cite cases from other jurisdictions wherein holdover 
obligations in Federal loan transactions have been held invalid, but 
in all of them they were the obligations of the borrower, directly or 
indirectly, and involved either liability on his part or his property. 
In some of the cases cited the borrower directly entered into the 
secret obligations, in others indirectly, and in others the property and 
credit acceptability of the borrower were involved. 

In International Harvester Co. v. Young, 288 Mich. 436, 285 
N.W. 12, cited by defendants, the holder of a chattel mortgage on 
farm implements agreed with the Federal Land Bank of St. Paul 
to accept $1000 for his $2800 mortgage out of a proposed loan 
for the benefit of creditors, and thereafter obtained a bill of sale 
from the borrower, and, in turn, sold the implements to the sons of 
the borrower, taking back an additional $900 note and chattel 
mortgage, leaving the possession in the borrower. This was held 
to be an evasion of the Federal laws in question and the second note 
and chattel mortgage were held invalid. 

In May v. Whitbeck, 111 Mont. 568, 113 P.2d 832, also cited 
the borrower, a farmer, agreed to pay the creditor in full after the 
creditor’s participation in composition agreements with the Federal 
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Land Bank wherein the creditor represented his claim to be $1250, 
concealing the fact that $500 of the indebtedness had been shifted 
to the farmer’s son-in-law. It was held that the farmer’s indebtedness 
was not extinguished by the delivery of the note, and that the obli- 
gation sued on was in reality that of the borrower. The court found 
that the agreement further was to the effect that the borrower 
was to join in the signing of the note if and when the transaction 
was completed. These and other cases cited are clearly distinguished, 
in our opinion, from the case at bar. If there be any person other 
than the borrower, to whom a creditor in such a transaction can 
turn for reimbursement of the loss sustained, whose continued or 
renewed obligation to pay the same is not shown to affect the interest 
of the Federal Land Bank, or the liability or property of the bor- 
rower, the Federal act in question could not apply to prevent it. 

From the foregoing we conclude that the court erred in its fiind- 
ing that there was no consideration for the note sued upon and erred 
in giving judgment for the defendants. It is ordered that this cause 
be reversed and remanded to the trial court with directions to set 
aside its judgment herein and in lieu thereof to enter judgment for 
the plaintiff in the principal sum of $410, together with interest 
thereon as provided in said note, from August 27, 1935, to date of 
such entry, plus 10 per cent of the total of said principal and 
interest for attorney’s fees. 

All concur. 





Appointment of Receiver of Investment Trust Upheld 
Where Officers and Trustees of Trust Are Guilty 
of Gross Abuse of Trust 


The Securities and Exchange Commission has authority un- 
der the Investment Company Act of 1940 Sec. 36., to request 
the Federal District Court, for restraining orders against offi- 
cers and trustees of an investment trust, from continuing to act 
in such capacities and for the appointment of receiver to take 
charge of the investment trust where after hearing it is found 
that the officers and trustees of the investment trust are guilty 
of gross abuse of the trust. Said section 86 of the Investment 
Trust Act invokes the equity power of the Federal Court and 
under its inherent powers to grant proper relief, the appoint- 
ment of receiver is an appropriate exercise of the court’s 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 138. 
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power. This was decided in the case of Aldred Investment 
Trust v. Securities and Exchange Commission, U. S. Circuit 
Court of Appeals, First Circuit, 151 Fed. Rep. (2d) 254. 

In its opinion, the court said: 


The Securities and Exchange Commission, hereinafter called S.E.C., 
brought this action to enjoin the officers and trustees of Aldred In- 
vestment Trust from continuing to act in such capacities and for 
the appointment of receivers. The District Court held that all but 
one of the individual defendants’ had been guilty of “gross abuse of 
trust” as officers and trustees of the trust within the meaning of § 36 
of the Investment Company Act of 1940 54 Stat. 841, 15 U.S.C.A. 
§ 80a—35. 58 F. Supp. 724. From the entry of its decree enjoining 
them as individuals from continuing to serve as officers and trustees 
and appointing receivers with power either to reorganize the capital 
structure or to liquidate the trust, Gordon B. Hanlon, Robert P. 
Loring, Elton N. Hanlon, W. Edward Higbee, John L. Arnold, Mal- 
colm M. Bowen and Aldred Investment Trust have appealed.” 

§ 86 of the Investment Company Act provides: 

“The Commission is authorized to bring an action in the proper 
district court . . . alleging that a person serving or acting in one or 
more of the following capacities has been guilty . . . of gross miscon- 
duct or gross abuse of trust in respect of any registered investment 
company for which such person so serves or acts: 

(1) as officer, director, member of an advisory board, investment 
adviser, or depositor; or 

a eee 
If the Commission’s allegations of such gross misconduct or gross 
abuse of trust are established, the court shall enjoin such person from 
acting in such capacity or capacities either permanently or for such 
period of time as it in its discretion shall deem appropriate.” 

Aldred Investment Trust was organized in 1927 as a common law 
trust under the laws of Massachusetts. Aldred & Company, invest- 
ment bankers, of New York, were the sponsors. The trust inden- 
ture provides for five trustees and vests in the organizing trustees 
and their successors absolute control. They receive legal title to the 


* As to Ezra D. Hart, the court below found no abuse of trust since he did not 
become a trustee until January 17, 1944, at which time the purchase of control 
of Suffolk Downs was virtually completed. 

*In a companion proceeding brought by Charles F. Stratton, a holder of 
Aldred Trust debentures, on behalf of himself and the other security holders, seek- 
ing the appointment of receivers and the liquidation of the Trust, the court below 
found it unnecessary to pass on the merits of the case since the relief sought. was 
fully granted in the S.E.C. proceeding and dismissed the bill without prejudice. 
All the evidence in the Stratton case, which was tried first, was incorporated by 
reference in the instant case. : 
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trust estate and complete management and investment discretion. In 
the case of vacancies the remaining trustees are empowered to appoint 
successor trustees. A majority of the trustees or the holders of 25% 
of the common voting shares, however, may at any time call a share- 
holders’ meeting at which the trustees may be superseded or reelected 
and vacancies filled by vote of the holders of a majority of the shares. 
While the shareholders have no power to put an end to the trust before 
the end of seventy-five years from the formal date of the trust agree- 
ment or twenty-one years after the expiration of specified lives in 
being, the trustees in their discretion may terminate the trust earlier 
by their unanimous action. The indenture further provides that no 
investment shall be deemed improper because of its speculative charac- 
ter, or because a greater proportion of the trust estate is invested 
therein than is usual for trustees, or because the officers or trustees 
may have an interest therein or stand to profit from such investment.* 

The Trust has outstanding in the hands of the public debentures 
maturing in 1967 in the amount of $5,900,000, and bearing interest 
at the rate of 414%. For each $100 of principal one common share 
of no par value was attached to each debenture so that there are 


outstanding 59,000 non-detachable common shares. The Trust also 

*“No investment or reinvestment shall be deemed improper because of its 
speculative character or because a greater proportion of the Trust Estate is 
invested therein than is usual for trustees, or by reason of any interest, direct 
or indirect, which any Trustee or any Shareholder of any officer of the Trust, or 
any of them, either individually or in any representative or fiduciary capacity, 
may have therein, or by reason of any profit that they or any of them may make 
therefrom, it being the intent that in investing and reinvesting the funds of the 
Trust the Trustees and officers shall have the utmost freedom in the choice of 
securities and investments and that there shall be no limitation upon such 
absolute discretion, and also that it shall not be improper for the Trustees and 
officers to buy from and sell to or otherwise deal with any firm, corporation or 
other organization of which any one or more of the Trustees or officers of the 
Trust may be a member or in which he or they may be financially interested, 
even though such dealings may result in profits to such firm, corporation or 
organization, nor shall the personal interest of any Trustee or officer affect the 
validity of any such dealings or disqualify such Trustee or officer from voting 
on or participating in any such transaction, nor shall his participation in any 
such transaction in which he may have a personal interest render him liable to 
account for any profits or make good any losses, either to the Trust or to any 
Shareholder. In particular, it is contemplated that members of the firm of 
Aldred & Company shall be associated with the management and control of this 
Trust as Trustees and/or officers, and it is agreed that the Trustees may buy 
from, sell to and otherwise deal with said firm and with corporations and other 
organizations in which said firm or any of the members thereof are financially 
interested, and that members of said firm as Trustees and/or officers of this 
Trust may vote upon and act for this Trust in connection with its dealings with 
seid firm and with such corporations and other organizations without any im- 
propriety or disqualification and without rendering themselves liable to this 
Trust or to any Shareholder in connection with any profits which may accrue 
to them or any losscs which may be incurred by this Trust or in any manner 
whatsoever.” 
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issued 112,500 free common shares not attached to any debentures ° 
to Aldred & Company, sponsors of the Trust. Upon default in the 
payment of interest the debentures provide for acceleration of the due 
date of the principal at the written request of the holders of 25% in 
amount of the debentures. 

From the date of its organization through 1943 the trust portfolio 
was made up largely of securities of public utility and industrial com- 
panies. Since 1937 the market value of the trust assets has been 
substantially less than the principal amount of the debentures out- 
standing, the asset value of each $1000 debenture going from $712.00 
in 1937 to a low of $362.66 in 1941, to $559.98 in 1943, and to 
$643.86 on June 30, 1944. From 1940 through 1943 the Trust could 
not meet its interest requirements out of income, and some $479,000 
of approximately $1,060,000 paid out as interest during those years 
was derived from the sale of trust principal. 

The Trust is registered with the S.E.C. pursuant to § 8 of the In- 
vestment Company Act, 15 U.S.C.A. § 80a—8, as a close-end, non- 
diversified management investment company, 15 U.S.C. § 80a—5(a) 
and (b). In its registration statement filed with the Commission, the 
Trust said that it was not its policy “to make investments in com- 
panies for the purpose of exercising control or management”; that 
it had no policy limiting the “proportion of the voting securities of 
any one company which it may acquire, even though presumptive or 
actual control might result from such acquisition”; that although 
its investments were concentrated in securities of public utility cor- 
porations its policy was “to effect a greater diversification of its in- 
vestments among different industries”; and that it did not “in- 
tend to make investments in any other industry [than utilities] if im- 
mediately thereafter its investment in such industry would exceed 
in value 25 % of the value of its total assets.” 

In October, 1941, Gordon B. Hanlon, securities broker and appel- 
lant herein, purchased 110,000 shares of the Trust at a public auction 
conducted on behalf of the Chase National Bank of New York as fore- 
closing pledgee. The price paid was approximately $10,000 plus some 
$9,000 in transfer taxes. At the time of the sale the trust assets 
had a market value of about $2,110,000 outstanding against which 
were the $5,900,000 in debentures. At a special mecting of the share- 
holders called at the request of Hanlon on November 18, 1941, the 
trustees were superseded and Hanlon and his nominees, Virginia C. 
Spaulding, and the appellants, Elton N. Hanlon, Robert P. Loring, 
and Malcolm M. Bowen, were elected as trustees. Two days later on 
November 20, another special meeting was held and the trustees elected 
the appellant Gordon B. Hanlon, president, the appellant Arnold, 
treasurer, and the appellant Loring, secretary. Virginia C. Spaulding ~ 
resigned as a trustee and James M. Haynes was elected in her place. 
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He served until February, 1943, when he resigned and the appellant 
Higbee was elected to fill the vacancy. The only other change in the 
trustees was Gordon B. Hanlon’s resignation in January, 1944, as a 
trustee but not as president. Hart was named a trustee at that time. 

After careful consideration of the evidence presented at the trial 
the District Court made detailed findings with respect to the manage- 
ment of the Trust by the appellants and concluded that their con- 
duct had been calculated to further their personal advantage and that 
they were motivated primarily by personal interest and had conducted 
the Trust contrary to the interest of the debenture holders, which con- 
duct constituted gross abuse of trust. 

In the view we take of the case two questions are presented: (1) 
Does the evidence support the finding of the court below that the offi- 
cers and trustees of the Trust, with the exception of Hart, have been 
guilty of gross abuse of trust within the meaning of § 36 of the In- 
vestment Company Act; and (2) could the court properly appoint 
receivers? 

The appellants challenge none of the facts upon which the deci- 
sion below rested. Their objections extend only to the inferences 
drawn from the admitted facts to which they join the assertion that 
the District Court omitted consideration of certain other relevant 
facts which it should have taken into account. We have examined 
the record carefully, and in our opinion the only inferences permis- 
sible from the evidence and testimony presented at the trial are clearly 
to the effect that Hanlon and his associates during the period they 
had the management of the Trust were motivated primarily by ideas 
of personal gain. From the moment they took over they embarked 
upon a course of action which culminated in the acquisiton of Eastern 
Racing Association. That transaction enabled Hanlon and his asso- 
ciates to elect themselves directors and officers of the Suffolk Downs 
horse-racing track, a business about which they knew nothing but which 
carried the certain prospect of handsome salaries. 

The other appellants are all relatives, employees or close personal 
friends of Hanlon. Elton N. Hanlon is his brother; Loring is an 
employee; Higbee is a research chemist and a personal friend ; Bowen is 
a personal friend; Hart, who is only concerned with this appeal in 
his capacity as trustee, is a former employee; Arnold, who is not a 
trustee, worked very closely with Hanlon as treasurer and was destined 
to receive one of the two large salaries to be paid the appellants by 
Eastern Racing Association. We are not disposed to question the 
conclusion of the District Court that “at all times the trustees have 
been subject to Hanlon’s wishes and directions.” It is apparent from 
the record that Hanlon’s was the guiding hand and that the other 
appellants readily fell in with all his plans for the management of the 
Trust. 
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At the time Hanlon purchased control of the Trust the market 
value of the trust assets was approximately one-third the face amount 
of the debentures outstanding, and the earnings of the Trust were not 
enough to meet its interest requirements. As the District Court said, 
Hanlon’s shares which represented no asset value did constitute vot- 
ing control “with the attendant power to elect and remove trustees 
and officers, to fix the compensation of the latter, and to dominate com- 
pletely the policies of the Trust”; their real value “lay in their con- 
trol of the Trust’s policy, the Trust’s assets, and the ability to direct 
the overhead management costs.” It is with the purposes for which 
that power was used that we are here concerned. 

In 1942 Hanlon received a salary of $5500 as president, and this 
was raised to $6900 the following year, which the court found was 
a salary in excess of those paid by the Trust in previous years. 
Immediately after acquiring control, Hanlon moved the trust offices 
to his place of business in Boston, and for office space hitherto used 
by Hanlon & Company plus one additional room at a rental of $40 
a month, and facilities, the Trust was charged $410 a month. Pur- 
suant to the terms of the indenture the trustees each received $1200 
a year. The appellant Loring was an office employee of Hanlon’s 
at $40-$45 a week. Upon his election as trustee and secretary he re- 
ceived a cut in salary from Hanlon of $10 a week. 

The appellants contend that at all times they were acting in the 
interest of the debenture holders. Their protestations of good faith 
are not borne out in the record of what they did. In January, 1942, 
Hanlon approached the S.E.C. to get its views on a_ possible 
reorganization. He told the Commission that since the trust income 
was insufficient to meet its interest charges the Trust faced two al- 
ternatives, liquidation or reorganization. The former Hanlon opposed 
on the ground that the trust portfolio consisted largely of securi- 
ties in certain excellent utilities which were yielding a very satisfac- 
tory return but which were underpriced in the market and could not 
be liquidated at fair values under existing conditions. He submitted 
a proposed plan of reorganization and later two amendments which 
the Commission rejected as “grossly unfair” and threatened injunc- 
tion proceedings under § 25(c) of the Investment Company Act, 15 
U.S.C.A. § 80a—25(c), if they were acted upon by the Trust. The 
plan contemplated the replacement of the 414% fixed interest deben- 
tures with 414% income debentures, interest to be payable only if 
earned, and no change in the control and management of the Trust. 
The first amendment offered the debenture holders the right to elect 
three of the trustees, and the second proposed the sterilization of 
85,000 of the 110,000 shares held by Hanlon. Throughout these ne- 
gotiations the Commission took the position that in view of the cir- 
cumstances “any plan of reorganization which did not recognize the 
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debenture holders’ virtually exclusive interest in the Trust and the 
absence of any equity interest therein in Hanlon and the shareholders 
was grossly unfair.” Although Hanlon had taken the position that 
the Trust was faced with the alternatives of liquidation or reorga- 
nization neither step was taken. The District Court recited these 
negotiations as evidentiary of the conflict of interest between the appel- 
lants’ concern with the perquisites of control and a proper concern for 
the interest of the debenture holders which dictated either reorganiza- 
tion or liquidation. As the court pointedly remarked: “Hanlon, since 
he had no equity standing in the enterprise, could not gain by liquida- 
ting and stood to lose the more than $10,000 per annum he was re- 
ceiving from the Trust.” The awareness of this conflict of interest is 
further suggested by the action of the trustees in December, 1942, 
when they voted to pay salaries in advance instead of paying them a 
week after they were due. Hanlon testified that this step was taken in 
consequence of a threat of bankruptcy proceedings made by certain 
representatives of the debenture holders in connection with their de- 
mand for three seats of the five trustees, the opinion having been ex- 
pressed to counsel for Hanlon that the payment of salaries constituted 
an illegal preference under bankruptcy law. Moreover throughout 
1942 and 1943 the Trust engaged in selling securities to meet its run- 
ning expenses and interest charges. The court considered this to be a re- 
turn of capital in the guise of interest. It pointed out that no technical 
act of default could occur so long as the appellants could sell securities 
and pay out the proceeds as “ostensible interest”; that this left the 
debenture holders “helpless under the terms of the debenture instrument 
to halt the dissipation of their assets”, and concluded that so long as 
the “personal advantage” of the appellants stood in the way “the de- 
benture holders could not expect relief either by way of bona fide re- 
capitalization or liquidation.” 

In December, 1943, Hanlon began negotiating for the purchase of 
a controlling interest in Eastern Racing Association which operated 
Suffolk Downs horse-racing track. In January, 1943, the Trust ac- 
cepted an option to buy 14,471 shares or 50.3 per cent of the voting 
securities of Eastern Racing Association at $80 a share. The op- 
tion was taken up and the transaction completed by the end of Feb- 
ruary. It involved an investment of in excess of $1,150,000, approxi- 
mately 30% of the trust assets, and put the Trust in the horse-racing 
business and enabled the trustees to take over operating control of 
Suffolk Downs. During the time these negotiations were going on 
the market price of the stock ranged from $52 to $59 for small blocks 
of shares. It is clear that the sale price of $80 a share represented 
a premium for control. To raise the necessary cash the Trust had 
to liquidate 830% of its portfolio, and among the securities sold were 
those Hanlon had told the S.E.C. should not be sold hastily or in 
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large blocks. Further, it appears that some of the trust securities 
were sold at prices under the market. 

The appellants promptly elected themselves directors of Eastern 
Racing Association and Hanlon was made president, Arnold treasurer, 
and Loring vice-president. At the time of the purchase the appel- 
lants knew that Charles Francis Adams and Bruce Wetmore as presi- 
dent and treasurer of the Association had each been receiving salaries 
of $25,000 per year and bonuses of an additional $25,000 per year. 
They agreed to stay on in the capacities of “Director of Racing” 
and “General Manager and Controller” respectively at salaries of 
$20,800 a year each. In requesting the approval of the Wage Sta- 
bilization Board of these new executive positions Hanlon represented 
to the Board that the salaries of the new president and treasurer 
would be so limited that the total salaries paid by the Association 
would not exceed the $100,000 per annum received previously by 
Adams and Wetmore. The Board concurred in the creation of the 
two new positions but stipulated that the salaries of president and 
treasurer should not exceed $25,000 each. Hanlon thereupon sought 
to have this limitation lifted. From the testimony it appears that 
Hanlon first testified that he had discussed the salary to be paid him 
with no one. The other appellants also testified to the fact that no 
consideration of possible salaries influenced them. With respect to 
the negotiations with the Wage Stabilization Board, Hanlon denied 
that he talked to their representatives about any salary he might re- 
ceive at the same time that he admitted discussion with respect to the 
proposed limitation upon the salary of president, the position he him- 
self occupied at that time. It is apparent from the face of the re- 
cord that Hanlon’s testimony with respect to salaries was equivocal 
and evasive. 

As the investment of 30% of its assets involved an abrupt departure 
from the Trust’s declared investment policy to seek increased diver- 
sification and not to invest in a company for the purpose of exercising 
control and management it was necessary to amend the policy state- 
ment on file with the S.E.C. This required the approval: of a ma- 
jority of the shareholders. ‘Therefore the Trust called a meeting of 
the shareholders for January 24, 1944. The only hint given in ad- 
vance that a change in trust policy was contemplated was the equi- 
vocal statement in the postcard calling the meeting that it was “To 
consider and vote upon future investment policy for the Trust”— 
labeled “a masterful bit of understatement” by the court below. In 
its opinion, the appellants were pursuing “a positive plan of conceal- 
ment” designed to prevent the debenture holders from objecting to 
a basic change in investment policy and intended to present them with 
a fait accompli, thereby preventing them from taking recourse to 
the courts. In the Annual Report for 1948 signed by Hanlon on Jan- 
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uary 20, 1944, just four days before the shareholders’ meeting, he told 
the shareholders that the trustees “have given careful thought and have 
established well considered policies which they feel should meet what- 
ever new conditions the future months may bring forth.” On January 
15 a Boston broker wrote for information on behalf of debenture 
holders who were concerned over rumors that the Trust had radically 
changed its portfolio, and on January 18 the appellant Arnold re- 
plied that “we are unable to imagine” whence came such rumors and 
referred to the Annual Report about to be sent out as showing only 
changes “which occurred in the normal course of portfolio manage- 
ment”—characterized by the court below “as misleading as a com- 
munication could be without descending to falsehood.” The share- 
holders met on January 24 and voted the change in trust policy. 
At that meeting 100 shares apart from Hanlon’s were represented. 
Nothing was said of any intention to purchase a race-track. Immedi- 
ately after the close of that meeting, however, the trustees met and 
Hanlon revealed that an option to purchase Suffolk Downs had been 
offered. That night at a second meeting Hanlon was authorized to sign 
the option. Even in March after the transaction had been completed 
the trustees were following a policy of evasion and equivocation with 
the debenture holders. On March 25 the treasurer refused to reveal 
how many shares of Eastern Racing Association had been acquired 
and referred a broker seeking that information to the June 30 semi- 
annual statement. By that date, as the District Court points out, 
“the racing meet would be virtually completed”. 

An investment company is essentially a liquid aggregation of 
capital consisting of public savings turned over to the company 
for investment in productive enterprise. It normally invests for the 
yield as distinguished from the control of productive enterprise, and 
along such lines it is to be distinguished from the holding company. 
The shareholder has two inducements to invest in investment company 
securities: (1) Thereby he can obtain a diversification of investment 
not otherwise available; and (2) thereby he may expect to obtain 
a more expert management of his savings than he could otherwise 
command. By reason of its essential character of liquidity the invest- 
ment company is peculiarly subject to abuse (See Report of the 
Securities and Exchange Commission on Investment Trusts and 
Investment Companies (1939); 50 Y.L.J. 440; 41 Col.L.R. 269). 
The Investment Company Act of 1940 meets the problems recognized 
therein by subjecting investment companies to regulation by the 
S.E.C. § 1 (b) of the Act, 15 U.S.C.A. § 80a—1 (b), in effect codifies 
the fiduciary obligations placed upon officers and directors of invest- 
ment companies. It declares the national public interest and the 
interest of investors to be adversely affected— 

(1) when investors . . . vote, refrain from voting, 
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without adequate, accurate, and explicit information, fairly presented, ~ 
concerning the character of such securities and the circumstances, 
policies, and financial responsibility of such companies and their 
management ; 

(2) when investment companies are . . . operated, managed, 
or their portfolio securities are selected, in the interest of directors, 
officers . . . rather than in the interest of all classes of such companies’ 
security holders ; 

“(3) when investment companies .. . fail to protect the prefer- 
ences and privileges of the holders of their outstanding securities; 

o ee 

(5) when investment companies, in keeping their accounts, in 
maintaining reserves, and in computing their earnings and the asset 
value of their outstanding securities, employ unsound or misleading 
methods, or are not subjected to adequate independent scrutiny; 

(6) when investment companies . . . change the character of 
their business . . . without the consent of their security holders; 

oi a 


(8) when investment companies operate without adequate assets 


* or reserves.” 


The findings of the District Court, amply supported by the evidence, 
reveal a course of conduct that was motivated by self-interest and 
personal advantage and the calculated denial cf fiduciary obligations. 
At no time during the period the appellants managed the trust did 
the shares they relied on for control represent any equity position. 
The trust assets belonged to the debenture holders. In effect the 
appellants have been using their control of other people’s money to 
enrich themselves through the perquisites of such control. In our 
opinion the court below properly found them guilty of “gross abuse 
of trust” within the meaning of § 36 of the Act. As the Supreme 
Court said in Pepper v. Litton, 308 U.S. 295, 311, 60 S.Ct. 238, 247, 
84 L. Ed. 281: 

“He who is in such a fiduciary position cannot serve himself first 
and his cestuis second. ... He cannot use his power: for his 
personal advantage and to the detriment of the stockholders and 
creditors no matter how absolute in terms that power may be and 
no matter how meticulous he is to satisfy technical requirements. 
For that power is at all times subject to the equitable limitation that 
it may not be exercised for the aggrandizement, preference, or ad- 
vantage of the fiduciary to the exclusion or detriment of the cestuis. 
Where there is a violation of those principles, equity will undo the 
wrong or intervene to prevent its consummation.” 

With respect to the appointment of receivers, the appellants 
contend that Hanlon, as the owner of voting control, has the power, 
“with which no one has any right to interfere,” to supersede the 
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enjoined trustees and elect new trustees; and that, conceding the 
propriety of receivership, the commission under the statute has no 
‘authority to ask for such relief. 

We do not agree with either of these contentions. Hanlon’s 
voting control represents no equity interest in the Trust, and to 
permit him to remain in control would be to perpetuate the very 
conditions that brought about this suit. In granting relief the Dis- 
trict Court relied upon its equity power to appoint receivers with 
power either to reorganize or liquidate the Trust. In the light of the 
circumstances surrounding this case the only effective means of 
protecting the interests of the debenture holders was to remove 
Hanlon from the control of the trust assets which do not belong to 
him. Section 36 invokes the equity power of the Federal Court and 
that calls into play its inherent powers where necessary to do justice 
and grant full relief. The appointment of receivers in the case at 
bar was an appropriate exercise of the court’s inherent equity power. 
S.E.C. v. Long Island Lighting Co., 2 Cir., 1945, 148 F.2d 252 relied 
on by the appellants, turned on a question of jurisdiction of the subject 
matter which question is not present in the instant case. 

The judgment of the District Court is affirmed. 

PETERS, J. (concurring). I concur in the conclusion of the 
other members of the court that the judgment of the District Court 
should be affimed; but I do not think it is necessary to go further than 
to say that, granting the terms of the trust instrument were sufficiently 
broad in wording to authorize the purchase of the control of a race 
track, an investment of such a character by trustees is so unusual 
and, in this case, so foreign to the established policy of the manage- 
ment of the trust that it requires a clear showing of the highest degree 
of good faith and wholly disinterested motives on their part to justify 
it. It has been said that “The broader the latitude of the discretion 
given to the trustee, the greater is the duty of good faith required 
in the exercise thereof.” Mayfield v. First Nat. Bank of Chattanooga, 
6 Cir., 187 F.2d 1013, 1019. The District Judge, who saw and heard 
the witnesses, reached the conclusion and found as a matter of fact 
that, in making their purchase, the trustees were motivated by self 
interest. Even if motivated only in part by self interest the result 
would be the same, in my opinion, and certainly to that extent the 
finding cannot be called clearly erroneous or unreasonable. 

In view of the declaration of policy set forth in the Act in question 
it appears that the term “gross abuse of trust,” as used therein, covers 
a course of conduct by the officers and controlling stockholders of an 
investment company in violation of the standards of conduct generally 
applied to fiduciaries, such as would exist if they were acting with 
other than disinterested motives. 
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Bank Entitled to Maintain Bill of Discovery in Support 
of Its Defense to Suit for Payment of Forged 
Checks Charged Against Depositor’s Account 


oO ee oe 


People’s City Bank v. John Hancock Mutual Life Ins, Co., Supreme 
Court of Pennsylvania, 44 Atl. Rep. (2d) 514 


Where a bank is sued by its depositor for payment of alleged 
forged checks and the bank denies liability on the ground that 
depositor did not give bank prompt notice of forgeries, it is held 
that the bank may bring a bill of discovery, to obtain certain informa- 
tion pertinent to its legal defense against the depositor, as an 
ancillary proceeding to law action brought by depositor to recover 


amount of checks allegedly wrongfully charged against depositor’s 
account. 


Plaintiff bank, by an ancillary proceeding in the nature of a bill 
of discovery, sought to ascertain certain facts concerning the issuance 
and other circumstances surrounding the forged checks resulting 
from the misdemeanors of two employees of the defendant life in- 
surance company, a depositor in the plaintiff bank, in order to sustain 
its denial of liability in a law action brought by the defendant against 
the bank. 


In its law action against the plaintiff, the defendant sought to 
recover from the plaintiff the amount of certain forged checks for 
a period from January, 1935 to March, 1941, wrongfully charged to 
defendant’s account. The alleged forgeries were committed by two 
assistant managers of a branch office of the defendant. These two 
employees had caused policies to be issued on nonexistent persons 
in favor of nonexistent beneficiaries, had paid premiums thereon, had 
presented fraudulent proofs of death and had made fraudulent 
claims for cash surrender value. Defendant had knowledge of the 
criminal conduct of said employees, but failed to give prompt notice 
of forgeries to plaintiff. The plaintiff’s defense to the law action 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 550. 
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was that the defendant learned of the forgeries in 1941, and that it 
did not notify the plaintiff promptly upon learning said facts. 

Plaintiff in its bill of discovery contended that the evidence to 
prove that the defendant knew of the payments on the forged in- 
dorsements long before it notified the plaintiff on March 6, 1942, 
was in the exclusive possession of the defendant and that the plaintiff 
could not obtain evidence of its contention except through the 
defendant’s records. The defendant objected to the plaintiff’s bill 
of discovery on the ground that plaintiff had a full complete and 
adequate remedy at law. 

It was held that the plaintiff was entitled to maintain its bill of 
discovery whereby it sought to obtain access to certain information 
exclusively within the control of the defendant, to sustain its defense 
against the defendant in its law action. Plaintiff was entitled to see 
correspondence between the defendant’s branch office and its home 
office concerning instructions to its District Manager as to the 
assistant managers in so far as the forged indorsements of checks 
were concerned, such correspondence was material in determining the 
time of the defendant’s knowledge. Plaintiff was entitled to examine 
correspondence relating to investigation of defendant’s branch office 
and the affairs and dealings of the assistant managers in so far as 
the forged indorsements of checks were concerned. 

Plaintiff was not entitled to correspondence relating to demotion 
of assistant managers; this request was considered too general and 
was immaterial. Plaintiff was entitled- to examine Death Claim 
Register which defendant maintained in its branch office inasmuch 
as said register would show what became of the checks. Another 
request for examination of all correpondence between one of defend- 
ant’s employees and his superior officers as to the forgeries of the 
assistant managers in the branch office or any other office of defendant 
was refused as being too general. 

Plaintiff’s request for all of the correspondence between the home 
office and the defendant and its insurance carrier bearing on the 
question of the forged indorsements and particularly agreements 
between defendant’s insurance carrier and the defendant as to any 
loss sustained by the defendant as the result of the forgeries of the 
assistant managers, was denied inasmuch as the defendant denied 
payment of the loss by the insurance carrier. 

A further request of the plaintiff for the reports of the investi- 
gators employed by the defendant to investigate the affairs of its 
branch office, which resulted in the disclosure that the assistant 
managers had been guilty of making false and fraudulent claims 
and obtaining the money on the checks for which defendant sought 
recovery from the plaintiff, was denied as being too general. 


Bill for discovery by Peoples City Bank against John Hancock 
Mutual Life Insurance Company. The proceeding for discovery was 
ancillary to an action of assumpsit by the John Hancock Mutual Life 
Insurance Company against present petitioner to recover amount which 
present petitioner, as its depositary, had allegedly wrongfully charged 
account of insurance company with checks bearing forged indorsements. 
From a decree dismissing bill for discovery, the petitioner appeals. 
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Decree reversed, bill reinstated, and record remitted for further © 
proceedings. 

Elder W. Marshall, A. M. Simon, and Reed, Smith, Shaw & McClay, 
all of Pittsburgh, for appellant. 

George Y. Meyer, of Pittsburgh, for appellee. 


LINN, J.—The John Hancock Mutual Life Insurance Company, a 
corporation of Massachusetts, brought an action of assumpsit in the 
Common Pleas of Allegheny County against the Peoples City Bank, 
which has its place of business in McKeesport, in that county. The 
insurance company averred that the bank, its depositary, had wrong- 
fully charged its account with certain checks, totaling $65,856.57, drawn 
by it to the order of various payees; that the checks ‘‘were cashed’’ by 
the bank on forged endorsements of the named payees. 

The bank, in its affidavit of defense, averred that the checks were 
paid to other banks through the McKeesport Clearing House, Pittsburgh 
Clearing House or the Federal Reserve Bank. It averred that if, as the 
insurance company claims, the endorsements were forged, the insurance 
company ‘‘failed to act promptly in notifying the defendant of such 
forgeries and demanding payment by reason thereof, in that although 
the plaintiff knew or from sources of information readily accessible to 
it should have known during the year 1941 the facts upon which it now 
bases its claim that said endorsements were forged, it failed to notify 
the defendant of the forgeries and to demand reimbursement by it by 
reason thereof until the following respective dates: March 6, 1942, with 
respect to 22 of said checks; March 17, 1942, with respect to 51 of said 
checks; April 2, 1942, with respect to 19 of said checks; and April 10, 
1942, with respect to 8 of said checks.’’ The bank also averred that the 
insurance company was negligent in failing to discover the forgeries 
within a reasonable time. It averred that it had been informed by the 
plaintiff insurance company that specified checks ‘‘were drawn by it in 
favor of named payees who appeared to it to be fictitious and non-existent 
persons’’; that the checks, if drawn to fictitious payees, were put in 
circulation by the insurance company and that the bank was not now 
liable to pay the amount of the checks. The bank also averred that on 
the dates when it charged plaintiff’s acount the ‘‘plaintiff held a policy 
of insurance issued by Employers’ Liability Assurance Corporation, 
Ltd., by the terms whereof the plaintiff and also the defendant, as a 
depository of the plaintiff, were insured against loss by reason of forgery 
of the names of the payees of checks drawn by the plaintiff on the de- 
fendant bank as its depository.’’ The bank averred that, prior to suit, the 
Employers’ Liability Assurance Corporation, Ltd., paid to the plaintiff 
the amount of all the checks listed in the statement of claim. 

In its averments of New Matter, extending over many pages of the 
record, the bank alleged that the forgeries resulted from the misdemeanors 
of Arthur J. Perlow and Harry lL. Creditor, who were employed by the in- 
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surance company as assistant managers in its McKeesport office; that 
these assistant managers had caused policies to be issued on nonexistent 
persons in favor of nonexistent beneficiaries, had paid premiums thereon, 
had presented fraudulent proofs of death and had made fraudulent 
claims for cash surrender values; that at various times prior to January 
21, 1942, the insurance company knew of the criminal conduct of these 
employes but failed to give prompt notice of the forgeries. 

In its reply to New Matter, the insurance company admitted that 
its contract of insurance with the Employers’ Liability Assurance 
Corporation protected the bank, plaintiff’s depositary, against these 
forgeries but denied that ‘‘the loss of the plaintiff .. . was fully paid to 
it by its insurance carrier’’ and averred that ‘‘it has not recovered ... 
any part thereof... .’’ 

With that brief statement of the record in the insurance company’s 
suit against the bank, we now consider the present appeal in the bank’s 
suit in equity against the insurance company, which is here for review. 
The bank filed a bill for discovery setting forth the pleadings in the 
suit at law. The proceeding for discovery is ancillary to the action at 
law and is a step in the trial of that action.. The bill states that the 
earliest of the checks upon which the insurance company seeks to 
recover ‘is dated January 16, 1935, and the last, March 25, 1941. It 
alleges that during all the period covered by the transactions involved, 
it had been the bank’s practice ‘‘to balance plaintiff’s deposit account 
on Friday of each week, and on the same day to return to plaintiff by 
mail, at its home office at Boston, Massachusetts, all of plaintiff’s 
cancelled checks paid by the defendant and charged to plaintiff’s deposit 
account during the preceding seven-day period. Each of the checks 
listed in Exhibit ‘A’ to the statement of claim was returned by mail 
to the plaintiff by the defendant on the Friday following the date on 
which such check was charged to plaintiff’s deposit account.’’ 

The bank averred that in the fall of 1941 the insurance company 
learned of forged endorsements and fraudulent acts of its McKeesport 
employes, with respect to transactions now involved, and that it did not 
notify the bank promptly when it knew or should have known of the 
facts; that the evidence to prove that the insurance company knew of 
the payments on the forged endorsements long before it notified the bank 
on March 6, 1942, is in the exclusive possession of the insurance company 
and that the bank cannot obtain evidence of those facts anywhere else. 

- To this bill, the insurance company filed preliminary objections which 
were sustained on the ground that there was a full, complete and adequate 
remedy at law. This remedy, the learned court held, was pretrial con- 
ference. Rules of Civil Procedure, rule 212, 12 P. S. Appendix. We 
cannot agree that pretrial conference supplies a full, complete and 
adequate remedy ousting the power of equity to order discovery. The 
Act of June 16, 1836, P. L. 784, section 13, as amended, 17 P. S. §§ 282, 
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283, confers upon the courts of common pleas ‘‘The power and juris- 
diction of courts of chancery, so far as relates to:... III. The discovery 
of facts material to a just determination of issues, and other questions 
arising or depending in the said courts.’’ The subject was considered 
in Yorkshire Worsted Mills v. National Transit Co., 325 Pa. 427, 190 A. 
897, 898, in which the scope of relief was thus stated (omitting references 
to cases) : ‘‘ Although equity has plenary jurisdiction to afford the relief 
which appellant seeks, there is a fundamental limitation upon the 
character of information which may be so obtained. The purpose of the 
discovery is to enable the party seeking it to make out his cause of action 
or his defense, not to pry into the case of his opponent and to anticipate 
it... . The matters about which inquiry is made must bear pertinently 
upon the matters which he will be required to prove affirmatively at 
whe. .” 


The application of the rule is illustrated by many cases. In Sherwood 
Brothers v. Yellow Cab Co., 283 Pa. 488, 129 A. 563, 564, an action for 
breach of contract to purchase from plaintiff all the motor fuel to be 
consumed by defendant between certain dates, the plaintiff prayed dis- 
covery of the extent of defendant’s purchases of fuel between the 
specified dates. The court blow dismissed the bill on the ground that 
plaintiff was entitled only to nominal damages and therefore did not 
require discovery ; we reversed, holding that the information asked for 
‘ig most ‘material,’ for otherwise it [plaintiff] can neither properly 
prepare its statement of claim, nor successfully prove its case at the 
trial.’’ That case was cited with approval by Mr. Justice Cardozo, in 
Sinclair Rfg. Co. v. Jenkins Co., 289 U. S. 689, 53 S. Ct. 736, 737, 77 
L. Ed. 1449, 88 A. L. R. 496, in considering a similar bill. In the 
Sinclair case, discovery was ‘‘demanded as to the number of cracking 
stills constructed by the defendant under the Isom patent; as to the 
extent and time of operation ; and as to the amount of gasoline and other 
petroleum products yielded thereby, with an inspection of the relevant 
designs and drawings.’’ The opinion stated: ‘‘The law of discovery has 
been invested at times with unnecessary mystery. There are few fields 
where considerations of practical convenience should play a larger role. 
The rationale of the remedy, when used as an auxiliary process in aid 
of trials at law, is simplicity itself. At times, cases will not be proved, 
or will be proved clumsily or wastefully, if the litigant is not permitted 
to gather his evidence in advance. When this necessity is made out with 
reasonable certainty, a bill in equity is maintainable to give him what 
he needs. Equity Rule 58.’’ At page 696 of 289 U. S., at page 738 of 
53 S. Ct., 77 L. Ed. 1449, 88 A. L. R. 496, the opinion continues: ‘‘To 
hold that the plaintiff in an action at law may have discovery of damages 
is not to say that the remedy will be granted as of course, or that protec- 
tion will not be given to his adversary against impertinent intrusion. 

. . The court may decline to open the defendant’s records to the 
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scrutiny of a competitor posing as a suitor, if the suit has been begun 
without probable cause or as an instrument of malice. It is all a matter 
of diseretion. Good faith and probable cause were here abundantly 
established.’’ 

In Compton v. International Harvester Co., 297 Pa. 462, 147 A. 93, 
94, we affirmed a decree of discovery for the benefit of a plaintiff trustee 
in bankruptcy. He desired to file a statement in trespass against the 
defendant ‘‘because of the removal by the latter of certain personal 
property owned by the bankrupt from the bankrupt’s stores without its 
consent,’’ and averred that he was without knowledge ‘‘of the exact 
amount, nature and kind of the property removed, and [had] no way of 
obtaining this knowledge except from the books or agents of the defend- 
ant.’’ In Lesser v. Henry, 50 Pa. Super. 440, it appeared that plaintiff 
had agreed to solicit insurance for the defendant for a stipulated salary 
and a portion of premiums on policies and renewals and a bonus in case 
defendant discontinued the contract. Defendant discontinued the agency 
and plaintiff sued in assumpsit. He was unable to prepare his statement 
of claim without first seeing defendant’s records to ascertain the amount 
due him; these records defendant refused to furnish. The court decreed 
discovery of ‘‘all and every policy or policies of insurance in force on 
February 28, 1910, written on the order of the plaintiff for a period of 
two and one-half years immediately prior to said date, including 
renewals in force on said date.’’ See also Bains v. Goldey, 35 Pa. 51; 
Dock v. Dock, 180 Pa. 14, 36 A. 411, 57 Am. St. Rep. 617. Pomeroy, 
Equity Jurisprudence, 5th Ed., section 198, states ‘‘either plaintiff or 
defendant! in the pending or anticipated action at law may file a bill 
for a discovery ....’’ 

The Act of 1836, quoted above, provides for discovery of facts 
material to a just determination of issues, and is available to either or 
both parties; either is entitled to discovery of such material facts as 
relate to his own case, but not to a discovery of the evidence by which his 
adversary hopes to prove his case. 

In Whetsell v. Shaw, 343 Pa. 182, 22 A. 2d 751, it was held that the 
remedy afforded by the Act of February 27, 1798, 3 Sm. L. 303, 28 P. 8. 
§ 61, is not available for the production of documents prior to trial; the 


1Bidder v. Bridges, L.R., 29 Ch.D. 29, contains an interesting discussion of 
discovery sought by a defendant from the plaintiff after the action was at issue; 
plaintiff was required to answer part of the interrogatories. Shirk v. Lancaster 
City, 318 Pa. 158, 169 A. 557, 90 A.L.R. 688, involved the reasonableness of 
water rates charged the defendant municipality. We said that the defendant 
must submit its records to the plaintiff. At page 170 of 313 Pa., at page 562 
of 169 A., 90 A. L. R. 688, the opinion states: “The court, however, may require 
the city to furnish to complainants’ engineers a complete inventory of plant 
equipment, water mains, where the same is situated or located, its cost, and all 
items entering into value. Taxpayers having an interest, similar in this regard 
to shareholders, may compel such disclosures where the charge is, as here, mis- 
management.” 
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inadequacy of that remedy may be illustrated by Henderson & Son v. 
F. H. Smith Co., 304 Pa. 97, 155 A. 430. Process by subpoena duces 
tecum is inadequate for the bank’s purposes for the same reason and 
also because the insurance company’s home office is not in this state. 
While the rules for pre-trial conference provide a method of simplifying 
issues, and controlling trial procedure, there is nothing to indicate that 
they were intended to displace the bill of discovery ; they do not provide 
for the compulsory disclosure of evidence by the opposing party under 
oath—one of the essentials of discovery. ‘‘A bill of discovery in aid of 
an action at law is favored in equity, and will be allowed if a more 
convenient remedy, even though there be a similar process at law.”’ 
Compton v. International Harvester Co., 297 Pa. 462, 147 A. 93, 95. 

The bank denies liability on the ground that the insurance company 
did not give prompt notice of the forgeries. This is a good defense, 
MeNeely Co. v. Bank of North America, 221 Pa. 588, 70 A. 891, 20 
L. R. A., N. 8., 79, but the bank has the burden of proof. It avers that 
the insurance company’s assistant managers, Perlow and Creditor, had 
been engaged in these forgeries from as early as 1935 and that the 
insurance company, by its investigations and those of the United States 
Postal Authorities, of which it was advised, knew or should have known 
of the forgeries long before it gave notice to the bank. 

The bank specifies eleven particulars for relief. Two paragraphs 
are as follows: 


‘‘9. That defendant disclose to plaintiff the exact date on which it 
first learned that each of the said checks upon which it brought said 
action in assumpsit at No. 3052 April Term, 1943, as aforesaid, against 
this plaintiff, was cashed on a forged endorsement, and that this in- 
formation be supplied as to each of said checks. 

“10. That defendant disclose to plaintiff and specify the exact date 
on which it first learned that any of said checks on which it brought suit 
as aforesaid were issued to fictitious payees and cashed by or through 
the actions of either said Arthur J. Perlow or Harry L. Creditor and 
that this information be supplied as to each of such checks.”’ 


The bank is clearly entitled to receive that information from the 
insurance company which alone knows when it first learned or should 
have learned of the forgeries of each check; it is a fact which the bank 
must prove in defense; the information is therefore directly ‘‘material 
to a just determination of the issues’’ made by the statement of claim and 
the affidavit of defense. 

As the record now stands, we must consider as a fact in the case that 
the insurance company and the bank are both protected against loss 
from these forgeries by the insurance policy issued to the John Hancock 
Insurance Company by the Employers’ Liability Assurance Corpora- 
tion, Limited. 

The chancellor has a wide field of discretionary action (see Sinclair 
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Rfg. Co. v. Jenkins Co., 289 U. S. 689, 53 S. Ct. 736, 77 L. Ed. 1449, 
88 A. L. R. 496) in determining the extent to which discovery” from a 
defendant’s records will be ordered. The insurance company’s reluctance 
to exhibit its records to enable the bank to prove want of prompt notice, 
is therefore not based on harm or disadvantage to the insurance company ; 
its refusal is not in its own interest but to assist its indemnitor to avoid 
its obligation to the bank. With nothing to lose, it seeks to deprive the 
bank of the indemnity which, by its pleadings, it admits the bank is 
entitled to. Equity will not tolerate that. In such circumstances, 
discretion will resolve all doubts against the defendant who withholds 
records. 

The first of the prayers for relief asked for examination of the 
correspondence between the McKeesport and the home offices concerning 
instructions to its District Manager, ‘‘as to the said Arthur J. Perlow 
and Harry L. Creditor, in so far as said forged endorsements of checks 
are concerned ...’’ We think the bank is entitled to see that correspond- 
ence; it is material in determining the time of the insurance company’s 
knowledge. 


Paragraph 2 desires the correspondence ‘‘asking for or relating to 
an investigation of the McKeesport . . . office of defendant, and the 
affairs and dealings of said Arthur J. Perlow and Harry L. Creditor, 
in so far as said forged endorsements of checks are concerned.’’ We 
think the bank is entitled to that information as bearing on the time 
at which knowledge was, or should have been, acquired. 


2Sunderland, Scope and Method of Discovery Before Trial, 42 Yale Law 
Journal, 863, 871, 872, says: 

“Courts have found no difficulty in dealing with unrestricted discovery, and 
have expressed satisfaction with its results. ‘There is no objection that I know 
why each party should not know the other’s case,’ said Judge Taft, afterwards 
ray Justice of the Supreme Court of the United States, sitting as a state judge 
in Ohio. 

“When the objection was urged before the Supreme Court of Kansas, that 
unrestricted discovery would permit one to go on a ‘fishing expedition’ to ascer- 
tain his adversary’s testimony, the court answered, through Justice David Brewer. 
afterwards a Justice of the Supreme Court of the United States—‘This is an 
equal right of both parties, and justice will not be apt to suffer if each party 
knows fully beforehand his adversary’s testimony.’ The Supreme Court of Mis- 
souri declared that it was ‘a very wise provision of the code of procedure . . . 
{which permitted] . . . a party . . . to search the conscience of his adversary’ 
by means of discovery before trial. . . . 

_ “Judge Woolsey, in the United States District Court for the Southern Dis- 
trict of New York, criticizing the federal practice as to discovery, said: ‘In view 
of several illuminating experiences which I have had in cases pending in the 
English courts, I feel hospitable to every form of interlocutory discovery... . 
The rationale of this attitude is, of course, not only that the court wants to know 
the truth, but also that it is good for both parties to learn the truth far enough 
ahead of the trial not only to enable them to prepare for trial, but also to enable 
them to decide whether or not it may be futile to proceed to trial.’” 
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Paragraphs 3 and 4 asked for the correspondence relating to the 
demotion of Perlow and Creditor from their positions as assistant 
managers; that request is too general; its materiality does not appear; 
the request should be refused. 

Paragraph 5 asks for an examination of the Death Claim Register, 
which the insurance company maintained in its McKeesport office. The 
bank avers that when checks for death claims were received by the 
McKeesport office from the home office, they were entered in this book, 
which would show the name of the Assistant District Manager in charge 
of the claims and what became of the checks. The insurance company 
admits that the book would show what became of the checks. In view 
of the averments of the forgeries by the two Assistant Managers and 
the maintenance of the Death Claim Register showing what became of 
the checks on which the suit is based, this record is material to a deter- 
mination of the issues and should be submitted for examination as to 
each of the checks in suit. 

Paragraph 6 asks for ‘‘all of the correspondence between Robert J. 
Wright and his superior officers as to the forgeries, peculations and other 
fraudulent acts of said Arthur J. Perlow and Harry L. Creditor, either 
in the McKeesport, Pennsylvania, office or in any other office of de- 
fendant.’’ That request is too general and should be refused. 

Paragraph 7 asks for ‘‘all of the correspondence between the home 
office of the defendant and its insurance carrier, Employers’ Liability 
Assurance Corporation, . . . bearing on the question of said forged 
endorsements, and particularly, agreements between the Employers’ 
Liability Assurance Corporation and the defendant as to any loss 
sustained by defendant as the result of the forgeries, peculations and 
other fraudulent acts of either and both the said Arthur J. Perlow and 
Harry L. Creditor.’’ As the insurance company denies that the Em- 
ployers’ Liability has paid the loss, we think an order requiring the 
production of this correspondence before trial should not be made on 
this record. 

Paragraph 8 asks for the ‘‘reports of the investigators employed by 
the defendant to investigate the affairs of its McKeesport, Pennsylvania, 
office, which resulted in the disclosure that the said Arthur J. Perlow 
and Harry L. Creditor had been guilty of making false and fraudulent 
claims and obtaining the money on the checks for which defendant is 
seeking to recover from the plaintiff.’’ That is too general to support 
an order for plaintiff; the requirements of the case will be satisfied 
by the production of the papers heretofore ordered to be produced. 
Paragraphs 9 and 10 were considered earlier in this opinion. Paragraph 
11 is too general. We have considered all the preliminary objections but 
can find no ground for sustaining any. 

Decree reversed; bill reinstated; record remitted for further pro- 
ceedings not inconsistent with this opinion; costs to abide the result. 
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Change of Bank Pass Book to Joint Names Held Valid 
Ogle v. Barker, Appellate Court of Indiana, 63 N. E. Rep. (2d) 432 


A pass book is prima facie evidence of the matters therein, and 
while in law it is nothing more than evidence of a debt owing by 
the bank to the depositor and not conclusive in the first instance, 
it may become conclusive if unexplained. To be valid, a pass book 
must be issued in some name. The name in which the pass book is 
issued identifies the bank’s creditor. 

Decedent had a checking account in a bank in his own name. 
Prior to his death, being desirous of adding the name of his wife 
to the pass book, he conferred with the president of the bank and 
requested that his wife’s name be added thereto. The president of 
the bank acting upon said instructions added to the name on said 
passbook the words ‘‘or Sarah J. Scott.’’ All deposits in said check- 
ing account prior to decedent’s death were made by deposit slips 
bearing his name alone and all checks on said account prior to 
decedent’s death were written by the decedent. The decedent’s wife 
never, at any time prior to his death, wrote any check on said account. 
On the question of ownership of passbook between administratrix of 
deceased wife and decedent’s grandson who claimed passbook, the 
court found in favor of the administratrix of deceased wife. 

It was held that when the president of the bank pursuant to 
the decedent’s direction, changed the name on the pass book, there 
was an admission by the bank that it was the debtor of said parties. 

By his direction to the president of the bank, decedent in effect 
created a new account with the bank. The checking account was 
transferred when the president made the change on the pass book. 
As to the fact that there was no explanation as to why the change 
was not made on the books of the bank, the court said that the 
failure of the bank to perform its duty could not defeat the intent 
of the depositor. Such a transaction between husband and wife 
evinced an intention on the part of the husband to benefit his wife, 
and therefore delivery was not necessary. At the time the change 
was made on the pass book there was a completed contract between 
the parties and the question of who retained possession of the pass 
book was immaterial. 


> Me 
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Action by Malcolm G. Ogle against Edith M. Barker, administratrix 
with the will annexed of the estate of William H. Scott, deceased, and of 
Sarah J. Scott, deceased. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Harker & Irwin, of Frankfort, and Clyde A. Retherford, of Muncie, 
for appellant. 

Gruber & Morrison, of Frankfort, for appellees. 


ROYSE, C. J.—Appellant, as an heir of William H. Scott, deceased, 
brought this action against appellees herein to determine the ownership 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 448-461. 
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as between said appellees of a bank checking account and of certain farm 
live stock and other tangible personal property. 

The cause was submitted to the trial court on a stipulation of facts. 
These stipulated facts were substantially as follows: 

Appellant is the grandson of William H. Scott, deceased; that each 
of the appellees herein is the duly appointed, qualified and acting ad- 
ministratrix of the estate of William H. Scott, deceased, and of Sarah J. 
Scott, deceased ; that William H. Scott, and Sarah J. Scott were husband 
and wife until the death of said William H. Scott, and said Sarah J. 
Seott remained his widow, unmarried, until her death. Appellee adminis- 
tratrix of the estate of Sarah J. Scott claims for said estate an interest 
in the personal property herein referred to. William H. Scott died on 
the 25th day of December, 1948. Sarah J. Scott died on the 12th day 
of January, 1944; that on the 20th day of August, 1929 said William H. 
Scott was the owner of certain described real estate and on said date he 
and his wife Sarah J. Scott executed a deed conveying said real estate 
to Paul S. Barker, which deed contained the following provision: ‘‘The 
grantors and each of them reserve in said above described real estate a 
life estate therein, for and during the natural lives of each of said 
grantors, and at the death of said grantors and each of them said real 
estate to go unto the grantee Paul S. Barker, conditioned, however, that 
said grantee pay in cash to Malcolm G. Ogle the sum of $4,000.00 in cash 
at the time he becomes twenty-one years of age, and in the event said 
Malcolm G. Ogle dies before he becomes twenty-one years old, then and 
in that case said real estate is to pass in fee simple unto the said grantee 
upon the death of both of said grantors.’’ 

That after the execution of said deed the said Paul Barker operated 
said farm described in said deed as a tenant or sharecropper and received 
from the proceeds of the sale of the crops grown and the stock raised on 
said farm, a portion thereof; that the personal property hereinafter 
referred to accrued from the landlord’s share of the proceeds of said 
farm; that at the time of the death of the said William H. Scott there 
was on said farm belonging to a William H. Scott, or Sarah J. Scott, or 
both of them, grain, stock and household goods and other tangible 
personal property of the value of approximately $2,579.25; that prior 
to the death of the said William H. Scott there was a checking account in 
Farmers State Bank of Scircleville, Indiana, in the name of William H. 
Scott; that prior to his death the said William H. Scott talked with the 
president of seid bank and told him that he wanted the checking account 
in the name of ‘‘ William H. Scott or Sarah J. Seott,’’ and that pursuant 
thereto the said president of said bank added to the name on the said 
passbook the words ‘‘or Sarah J. Scott,’’ so that the names on said 
passbook read ‘‘ William H. Scott or Sarah J. Scott.”? That no change 
was made in the name ‘‘ William H. Scott’’ on any of the other books of 
the bank with regard to said account ; that at the time of the death of the 
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said William H. Scott said checking account amounted to $1,901.75; that 
all deposits in said checking account prior to the death of said William H. 
Scott were made by deposit slips bearing his name alone, and that all 
checks on said account prior to the death of said William H. Scott were 
written by William H. Scott, and that Sarah J. Scott never, at any time 
prior to his death, wrote any check on said account. 

It was further stipulated that the tangible personal property referred 
to was taxed for property tax in the name of William H. Scott, and 
Sarah J. Scott had never returned any of said property for taxation or 
executed any schedule for any part thereof; that during their married 
life both William H. Scott and Sarah J. Scott milked or assisted in milk- 
ing the cows and caring for the chickens, Sarah J. Scott doing the major 
portion of the work regarding caring for the chickens; that at the time 
of the death of said William H. Scott there were certificates of deposit 
and a United States Savings bond in the name of William H. Scott or 
Sarah J. Scott, which, on the death of said William H. Scott, became the 
property of Sarah J. Scott. 

The trial court found in favor of the appellee Edith M. Barker, 
administratrix of the estate of Sarah J. Scott, deceased. 

The assignment of error here is that the trial court erred in overruling 
appellant’s motion for a new trial. The specifications of the motion for 
new trial are: (1) The decision of the court is not sustained by sufficient 
evidence; (2) the decision of the court is contrary to law; (3) the 
decision of the court is not sustained by sufficient evidence _ is contrary 
to law. Appellees did not assign cross-errors. 

Appellant contends the act of William H. Scott in directing the 
President of the bank to transfer the account, and the act of such 
President in writing the wife’s name in the pass book did not transfer 
the account. In support of this contention he asserts: (1) A pass book 
is similar to a deposit ticket, which is a mere receipt, the transfer of which 
does not transfer the account; (2) that William H. Scott retained the 
pass book in his possession and Sarah J. Scott never drew a check on the 
account and therefore there was no gift because there was no delivery; 
(3) the law presumes the ownership of a bank deposit to be in the name 
in which it is entered on the books of the bank. 


‘*A pass book is prima facie evidence of the matters therein, and 
while in law it is nothing more than evidence of a debt owing by the bank 
to the depositor, and not conclusive in the first instance, it may become 
conclusive if unexplained.’’ 9 C. J. S., Banks and Banking, p. 553, 
§ 271. To be valid a pass book must be issued i in some name. The name 
in which the pass book is issued identifies the bank’s creditor. 


When the President of the bank, pursuant to the direction of William 
H. Seott, changed the name on the pass book to William H. Scott or 
Sarah J. Scott, there was an admission by the bank that it was the debtor 
of said parties. Second National Bank v. Gibboney, 1908, 43 Ind. App. 
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492, 497, 87 N. E. 1064. By his direction to the President of the bank 
William H. Scott in effect created a new account with the bank. Chip- 
pendale v. North Adams Savings Bank et al., 1916, 222 Mass, 499, 111 
N. E. 371. 

In the case of Wasson, Treasurer v. Lamb, Assignee, 1889, 120 Ind. 
514, 22 N. E. 729, 6 L. R. A. 191, 16 Am. St. Rep. 342, the court held 
that although the credit for the amount deposited was not entered on the 
books of the bank until five days after it was credited in depositor’s bank 
book, the deposit will be deemed to have been made when credited in 
the pass book. 

Applying the foregoing rule to the facts in this case, we are of the 
opinion that the account here involved was transferred when the presi- 
dent made the change on the pass book. Certainly where there is no 
explanation as to why the change was not made on the books of the bank, 
the failure of the bank to perform its duty cannot defeat the intent of 
the depositor. , 

While in this case the stipulation is silent as to who had possession 
of the pass book after the change had been made, it is the rule that such 
transactions between husband and wife evince an intention on the part 
of the husband to benefit his wife, and therefore delivery is not necessary. 
West v. McCullough, 1908, 123 App. Div. 846, 108 N. Y. 8. 493, affirmed 
194 N. Y. 518, 87 N. E. 1130; Collyer, Administratrix v. Cook, Adminis- 
trator, 1902, 28 Ind. App. 272, 62 N. E. 655. When the President of the 
bauk made the change on the pass book there was a completed contract 
between the parties and the question of who retained possession of such 
pass book was immaterial. Illinois Trust & Savings Bank iv. Van Vlack, 
1923, 310 Ill. 185, 141 N. E. 546, 548. Therefore, we hold the trial 
court did not err in holding that the appellee Edith M. Barker, adminis- 
tratrix of the estate of Sarah J. Scott, deceased, was entitled to one-half 
of the proceeds of the checking account. 


Tax Imposed by Statute on Shares of Banking 
Institutions 


Board of Supervisors of City of Frankfort v. State National Bank of 
Frankfort, Court of Appeals of Kentucky, 189 S. W. Rep. (2d) 942 


Under Kentucky statute, a banking institution pays no taxes upon 
its personal property, including intangibles. Instead it pays this 
tax upon the fair cash value of its stock, less the assessed value of its 
real property in the state ‘‘for and on behalf of the owners of the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1531. 
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shares of stock.’’ This tax is one against the stockholders, the bank 
being their agent with the right of reimbursement. 

The term ‘‘fair cash value’’ of property as used in the taxation 
statutes is defined as being an estimate of the ‘‘price it would bring 
at a fair voluntary sale’’ or what the property would have sold for 
on the day of assessment in the ordinary course of trade. In the 
absence of a market for stock, the estimates of value must be upon 
theories deductible from the various elements that enter into its 
value. 


Proceeding between Board of Supervisors of City of Frankfort and 
others and State National Bank of Frankfort, relating to assessment of 
bank stock for taxes. From adverse judgment, the Board of Supervisors 
of the City of Frankfort appeals. 

Affirmed. 

Marion Rider, of Frankfort, for appellant. 

Allen Prewitt, of Frankfort, for appellee. 


STANLEY, Commissioner.—Pursuant to the authority granted by 
Kentucky Revised Statutes 136.270, the City Assessor valued the 1,000 
shares of stock of the State National Bank, of Frankfort, as of September 
15, 1942, at $228,620, that being the book value, i. e., the net capital 
stock, surplus and undivided profits of all the shares. The statutory 
processes for review having been followed through, the Circuit Court 
adjudged the taxable value to be $120,000. The City insists on the appeal 
that the original valuation is the proper one. 

We pause to observe that this is unique taxation. A banking institu- 
tion pays no taxes upon its personal property, including intangibles. 
Instead it pays this tax upon the fair cash value of its stock, less the 
assessed value of its real property in the state, ‘‘for and on behalf of the 
owners of the shares of stock.’” KRS 136.270. The tax is one against 
the stockholders, the bank being their agent with the right of reimburse- 
ment. City of Shelbyville v. Citizens Bank of Shelbyville, 272 Ky. 559, 
1148. W. 2d 719. The bank is exempt from the imposition of any other 
state tax, KRS 136.070, and individual shareholders make no return 
and pay no tax upon their shares as do the owners of stock in other 
corporations, except where that particular corporation pays ad valorem 
taxes to Kentucky on at least 75 per cent of its total property, less tax 
exempt securities. KRS 136.030. But the shares of stock in a banking 
institution are expressly made subject to local ad valorem taxation by 
the respective counties and cities to a maximum of 20 cents each and by 
school districts to a maximum of 40 cents on the hundred dollars, KRS 
136.270; Jones v. Citizens’ Bank of Hartford, 228 Ky. 699, 15 S. W. 2d 
468, while intangibles of other owners are generally exempt from local 
taxation. KRS 132.200 (6). However, while the tangible personal 
property of a bank is subject to the maximum rates stated, that of other 
corporations and individuals is, generally speaking, subject to a much 
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higher rate of local taxation; e.g., in the City of Frankfort for the year 
involved it was $2.25. The Congress early sanctioned the imposition of 
a tax by a state upon shares of stock in national banks. 12 U.S. C. A. § 
548; Cooley on Taxation, Sec. 992, 997. It is well settled that taxing 
the shares of the bank in the hands of the owners has exclusive relation 
to their distinct value and that they are taxable without regard to capital 
or the value or character of the property owned by the bank. Cooley, 
Sees. 974, 976; Evansville Bank v. Britton, 105 U. 8. 322, 26 L. Ed. 1053. 
The tax, therefore, rests on the severability or independence of the 
shares from that property and its value. Commonwealth v. First Na- 
tional Bank, 67 Ky. 98, 96 Am. Dec. 285, Affirmed, 76 U. S. 353, 9 Wall. 
358, 19 L. Ed. 701; McFarland v. Georgetown Nat. Bank, 208 Ky. 7, 
270 U. S. 995, affirmed, 273 U. S. 568, 47 S. Ct. 467, 71 L. Ed. 779. 

The term ‘‘fair cash value’’ of property as used in the taxation 
statutes is defined by Section 172 of the Constitution as being an estimate 
of ‘‘the price it would bring at a fair voluntary sale.’’ The question is: 
What would the property have sold for on the day of assessment in the 
ordinary course of trade? The answer may be easy where there have 
been recent sales sufficient in number and substantial in diversity and 
volume, for they afford the best evidence upon which the estimate can 
be based. Yet, the conditions surrounding even such sales may lessen 
the weight. Thus, if there had been a vigorous contest for control of a 
particular bank, the sales and purchases would be abnormal and the 
values artificial. So other factors enter into the equation and must be 
placed in the formula and given consideration in each particular case. 
Exactness cannot be obtained. Indeed, it is not required, for the Con- 
stitution and the Statutes recognize that only an approximation or 
estimate is possible. Yet, if property of like character has been sold at a 
fair voluntary sale, it shows what the market value of all of it is for the 
market is fixed by what is sold and not by what is not sold. But where 
there is no active market and no satisfactory market value established, 
those charged with responsibility of estimating the value must struggle 
along and do the best they can by somewhat rough-and-ready reasoning 
from the available elements and factors which ordinarily enter into 
market values. 

We have had three cases which are prototypes and precedents. In 
Greensburg Deposit Bank v. Commonwealth, 230 Ky. 798, 20 S. W. 2d 
979, the evidence of sales of shares of the bank stock was meager. It was 
confined to isolated transactions and related principally, if not wholly, 
to the book value. That was accepted as the taxable value in the absence 
of any other substantial criterion. On the other extreme are Board of 
Supervisors of Somerset v. Farmers Nat. Bank of Somerset, 293 Ky. 157, 
168 S. W. 2d 371, and Larue County Board of Supervisors v. Lincoln 
National Bank of Hodgenville, 300 Ky. 7, 187 S. W. 2d 819, where the 
sales of bank stock over a substantial period of time and near to the 
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assessing day were of such character, frequency and volume that the 
maximum prices at which the stock had sold were deemed the best 
evidence of market value and to establish the taxing value with reason- 
able certainty. This was so although the book value in the one case 
was two-thirds as much more and in the other one-half as much more as 
the sale price. Intermediate of these conditions is Dumesnil v. Reeves, 
283 Ky. 563, 142 S. W. 2d 132, which involved the assessment of shares 
_ of stock in commercial corporations for purposes of inheritance taxes. 
As to one company there were estimates of auditors varying from $90 
to $150 a share, based upon book valuation (the face of which was $231), 
previous assessments upon stock held by other persons, and the sale of 
161 shares within seven years for the high price of $115 a share. There 
were only 46 shares out of a total of 6,000 sold within three years of the 
assessing date. We thought the fair book value was shown to be more 
than $150 a share and that the transactions in the stock were insufficient 
to establish the fair market value, although they should be considered 
in connection with the other evidence. The State Tax Commission upon 
all the evidence had valued the stock at $125 a share. That was con- 
firmed by the Circuit Court. Since the burden had rested upon the 
taxpayer to establish the finding by the assessing officers to be wrong, 
and the mind of this court was left in doubt, the judgment fixing the 

valuation was affirmed. 


In the case at bar the evidence presented by the bank to prove the 
valuation by the assessing officers to be erroneous was that the highest 
price ever paid during the life of the bank was $180 and over the recent 
period of seven years the highest price paid for the stock was $120 and 
the lowest $100 a share. From July 1, 1939, to December 31, 1942, there 
were 62 sales of an aggregate of 246 shares. Included are 38 sales of 148 
shares in 1940, two sales of 180 shares in 1941, one sale of 21 in 1942, and 
one sale of 3 shares in 1943. The large number of transfers in 1940 
seems to have been incident to the reduction of $50,000 in the capital 
stock, all involving numerous fractional shares. In 1934 the bank had 
been compelled to take considerable losses on loans and securities and 
to reform its capital structure. The sale in 1942 (within six weeks of 
this assessment date) was by another bank which had acquired the stock 
through default in payment of a note secured by it as collateral and 
which it had taken over at $120 a share. It sold the stock to an individual 
for the same amount. The stock of this bank is owned by 57 persons, 
among whom the shares are pretty well distributed. All the transactions, 
except three, were among the stockholders. Recently an owner, living 
out of Kentucky, offered to sell his stock at $150 a share, but no buyer 
was found who would pay that much. There had never been a sale at 
public auction. All of the sales were through the bank or its president, 
who testified that he had acted as a voluntary clearing house or mutual 
broker for those desiring to sell and those desiring to buy, each having 
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made inquiry of him of a prospective buyer or seller and sought his | 
advice as to the price and worth. He denies there was any conspiracy 
or agreement that the price should be definitely fixed at $120, saying that 
that is what the officers and all others regarded the stock to be worth. 
There is no implication that these sales were not genuine and bona fide, 
but it is argued the price was controlled. Countervailing argument is 
that as the dividend rate has been $6 per share for a number of years, 
logically the market price of the stock has likewise remained constant. 
The bank’s cash, loans and discounts, securities and real estate exceed 
its deposits liability by more than $260,000. However, the average net 
earnings over a period of 8 years was $17.80 a share. The earnings in 
1942 were only $11.36 a share. The earnings after dividends were paid 
were used to pay off preferred stock issued in the strengthening of the 
capital structure during the period of financial depression. In recent 
years the deposits have largely increased, the amount in 1943 being 
double the amount in 1936. But the earnings have shrunk, the average 
rate on investments have fallen from 5.34 per cent to 2.62 per cent, due 
to a great decrease in loans and discounts because of reduced require- 
ments of commercial and agricultural interests, coupled with competition 
of the Government as a lending agency, and a great increase in the 
bank’s investments in low-rate Government securities. And the swollen 
deposits in all the banks of the country cannot be expected to remain. 

Over against this evidence are the book valuation of $228, the earnings 
and the stability and continuity of $6 a share dividend, which, of course, 
represents 5 per cent on a cost of $120 per share. 

Dr. James W. Martin, of the University of Kentucky, a recognized 
economist and expert on taxation, and former Chairman of the Revenue 
Department of the State, gave interesting and enlightening testimony. 
He expressed the opinion that the present worth or value of the stock 
in this bank is $243,000. He reached this conclusion from the composite 
of several factors, the major ones being the property the bank owned, 
its earning power, the trend and stability of earnings, and their capital- 
ization of 5, 6 and 7 per cent. It appears he counted in something for 
good will and the value as a going concern. He had a little regard for 
the book value, but would have deemed that wholly irrelevant except 
that some people or potential purchasers regard it of relevancy. He gave 
minor weight to the sale price because of the small number of shares 
involved, emphasizing the fact that there had been only one sale each 
during the preceding and current year, and also the fact that the 
president of the bank had been consulted about the value by both seller 
and buyer. The witness made it clear that he was undertaking to estimate 
the real value or worth of the stock in solido rather than the market 
price of separate shares, recognizing that that is as the market estab- 
lishes it, but contending the value of the stock is to be gauged by the 
value of the corporation’s assets. 
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Over against Dr. Martin’s testimony is that of Robert J. Theobold, 
who is experienced both in the brokerage and banking business, and was 
acting Secretary of the Kentucky Bankers Association. He regarded 
the sales of the stock as very persuasive in establishing the fair value, 
but did not ignore other factors of earning power, trends in earnings, 
the decrease in the rate of yield on the bank’s investments, the narrow 
market for the stock, ete. While recognizing the constancy of the 
dividends and the yield to the stockholders on their investment, the 
witness noted a downward trend of earnings to be expected on this type 
of investment. From his experience he was of the opinion that no buyer 
of the stock would capitalize as part of the bank’s earnings what it had 
recovered from loans previously charged off because they are ‘‘non- 
recurring,’’ or the profits from the sale of securities or other assets 
because he regards a bank as not a dealer in securities except for the 
income from investment in them. Mr. Adams, the President of the bank, 
expressed the same view. Eliminating such profits from earnings of 
this bank, he found that the income properly to be considered to have 
been $8.60, $14.59, $9.81 and $13.95 a share for the years 1940 and 1943, 
inclusive. Upon these hypotheses, he based his opinion that the value 
of the stock was from $115 to $120 a share. 

Of course, the balance sheet cannot be ignored in considering the 
matter of value nor the earnings of a business enterprise in the absence 


of substantial evidence of actual market price. Concerning this, Cooley 
on Taxation, Section 986, says: 


‘“Book value, i.e., value based on tangible assets and liabilities, is an 
improper measure of value because it disregards the elements of good 
will, dividend earning power, ability in management, public confidence, 
and other intangible features that ordinarily tend to give the stock a 
selling value in excess of pure book value.’’ 


In valuing shares of stock the basis is not the intrinsic value of the 
assets and property of the bank after paying all its liabilities, or what 
would be the distribution were the bank to close and liquidate its business 
by converting its assets into cash and dividing it among its shareholders. 
Nor is it the value of the entire business as a going concern. And the 
capitalization of income is not a customary or recognized method for 
establishing tax values in this state except of franchises of certain public 
service corporations. Appraisement of value based upon these and other 
hypotheses and facts afford opportunity for subtle debate. There are 
many other elements and factors of value. By the side of these facts and 
theories is the knowledge that there are certain things which affect the 
market or sale price of securities, some of which may be delusive or 
illusory. Cf. Carr’s Fork Coal Co. v. Perry County Board of Super- 
visors, 263 Ky. 642, 93S. W. 2d 359. See 41 Am. Jur., Taxation, Secs. 
697, 698, 700. As observed by Mr. Justice Holmes in Klein v. Board of 
Tax Supervisors, 282 U. S. 19, 51S. Ct. 15, 75 L. Ed. 140, 73 A. LL. R. 
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679, in affirming our opinion in 230 Ky. 182, 18 S. W. 2d 1009: ‘‘ While 
no doubt the property and expectations of the corporation are the back- 
bone of the value of the shares, yet the latter may get additional value 
from another source’’; and further: ‘‘The corporation is a person, and 
its ownership is a nonconductor that makes it impossible to attribute 
an interest in its property to its members.’’ General trends in the 
investment market; the prosperity or depression of the country or the 
particular community; fluctuations in the investment market and sale 
of the particular securities; confidence or lack of confidence in the 
particular management, and the character or disposition of actual or 
potential buyers and sellers—some timid and cautious, others bold and 
speculative—all enter into setting the market price. 

In the absence of a market for stock or any other property, the 
estimates of value must, of course, be upon theories deductible from 
the various elements that enter into its value. Thus we have recognized 
in several cases the existence of classes of property of a special nature 
and of real value which are not capable of being marketed and no 
market for it exists, and which of necessity require the resort to other 
and unusual methods of ascertaining the taxable value. Cf. Common- 
wealth v. Sutcliffe, 287 Ky. 809, 155 S. W. 2d 243. But the bald ques- 
tion always is, What will it sell for? In National Bank of Commerce v. 
New Bedford, 155 Mass. 313, at page 315, 29 N. E. 532, at page 533, 
the case having to do with the value of bank stock, it was said: ‘‘ Value 
refers to exchange. The cash value of an article is the amount of cash 
for which it will exchange in fact. That amount depends on the opinion 
of the public or possible buyers, or of that part of it which will pay 
the most.’”’ And further: ‘‘As a rule, the fair cash value of shares 
having a market is best ascertained by finding the price at which they 
sell in the market.’’ Later in a similar case between the same parties, 
175 Mass. 257, 56 N. E. 288, 290, Chief Justice Holmes also wrote: 


‘‘But generally speaking, when a statute requires the ‘fair cash 
value’ of property on a certain day to be ascertained .. . it refers to the 
actual judgment of the public as expressed in the price which some one 
will pay, not to what the court at a later time may think would have 
been a wiser opinion. It means the highest price that a normal purchaser, 
not under peculiar compulsion, will pay at that time to get that thing. 
Bradley v. Hooker [175 Mass. 142], 55 N. E. 848. If the word ‘fair’ 
is thought to add a little latitude to the definition, and to allow a correc- 
tion of whatever was the fleeting accident of a moment of panic by the 
consideration of values on either side of the precise time fixed by the 
statute, that correction has been made.’’ 


In Ray v. Armstrong, 140 Ky. 800, 131 S. W. 1039, 1043, Judge 
O’Rear, speaking for this court, pointed out that all the machinery for 
assessing property for taxation looks to ‘‘its fair cash value, estimated 
at the price it would bring at a fair voluntary sale.’’ Section 172, 
Constitution. He further wrote: 
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‘‘Men may well differ as to the market value of a thing which has 
not been sold. It is a matter of opinion. But when it has been sold, 
at a voluntary sale, it is no longer a matter of opinion, but is a settled 
fact. The ‘fair cash value, estimated at the price it would bring at a 
voluntary sale’ of a particular piece of property which has just been 
sold at such a sale, is the price it brought. Such is the common sense 
view of it; and such is the fact... . If all the real property in a county 
should change ownership in a year, it would show with reasonable 
accuracy the fair cash value of all the real estate in that county. But 
it is not likely that that will ever occur. Still, that which in fact was 
sold at fair voluntary sale shows what the state of market is. Market 
values are always fixed by what is sold—not by what is not sold. There- 
fore that which is sold fixes beyond doubt its own fair cash value, and 
fixes with equal certainty, in legal intendment, the fair cash value of all 
such property ‘estimated at the price it would bring at a fair voluntary 
ed 


See Annotations, under the title, ‘‘Basis of valuation of corporate 
stock for purposes of taxation of such stock.’’ 107 A. L. R. 1263. 

In the case at bar, it is not unnatural that the actual sales should 
have been few. There were only 1,000 shares of stock altogether. It was 
a stable investment during a period of war and uncertainty. It is true 
that we are concerned with the assessment of the entire 1,000 shares 
rather than of each separate share, so it is argued that the book value 
and other hypotheses based upon the whole property of the bank, assume 
a greater importance and the facts are entitled to greater weight than 
is the sale price of but a few shares of the stock. This argument loses 
sight of the independence and severability of the stock from the assets 
of the bank itself. We think that argument is also pretty well answered 
in the above abstract from Ray v. Armstrong. The argument was made 
in Bingham’s Adm’r v. Commonwealth, 196 Ky. 318, 244 S. W. 781, that 
large blocks of stock and securities, having a recognized market value 
upon the New York Stock Exchange, should not be appraised by the 
same rule as are small blocks thereof. The Bingham estate owned so 
much stock in the Standard Oil Company that it was said if the stock 
should be offered for sale as a unit it would depress the market so that 
the current market quotations, based upon transactions involving only 
from 10 to 100 shares, ought not to be accepted as a criterion of value 
for inheritance tax purposes. We pointed out that to adopt that view 
would lead to the manifest injustice of appraising the same property for 
taxation at different values per unit on the same day against different 
owners in disregard of the constitutional guaranties of equality and 
uniformity. It was ruled in that case that every assessment of property 
“‘contemplates an assessment by units as customarily traded in at the 
fair cash value of such units on a given day and not as a mass or in 
blocks within such time as would be reasonably required to sell such 
blocks or the whole.’’ 
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As the value of that entire large block of stock was held in that case 
to be properly fixed according to the sale ef small units, so must it be 
in the valuation of the entire capital stock of this bank. Indeed, there 
is greater reason for doing so when it is remembered that the ultimate 
taxpayer is the individual shareholder who owns these small units. 

Our conclusion of the whole matter is that the actual sales coupled 
with the considerations of the other elements entering into the value 
of the shares for purpose of taxation overcome the elements upon which 
the City bases its claims for a greater assessment. We think the trial 
court was justified in adjudging the fair market value of this stock to 
be $120 a share. 


Purchaser for Value of Note Held Holder in Due Course 


Hudson County National Bank v. Alexander Furs, Inc., Court of Errors 
and Appeals of New Jersey, 44 Atl. Rep. (2d) 73 


Defense of bad faith alleged by maker of note as against a holder 
in due course must be proved by clear and unequivocal proof. Bad 
faith, ie., fraud, not merely suspicious circumstances, must be 
brought home to a holder for value whose rights accrued before 
maturity in order to defeat his recovery on a negotiable note upon 
the ground of fraud in its inception or between the parties to it. 

Plaintiff bank brought action against defendants, a corporation as 
maker of the note, and against an individual as indorsee of the same. 
The note was payable to a fur company named as payee. 

Plaintiff alleged that prior to the delivery of said note to the 
payeé; the individual defendant indorsed the note and that prior to 
maturity the payee indorsed the note to the plaintiff bank for value. 
Plaintiff bank further alleged that on the due date the note was 
presented for payment at the place where it was payable but was not 
paid and was protested for non-payment. Plaintiff bank demanded 
payment of the proceeds. 

Defendants admitted that corporate defendant was maker and 
that individual indorsed the note prior to its delivery to the payee, 
but denied that payee prior to maturity indorsed the note to plaintiff 
bank for value, and further denied that the note was presented for 
payment on the due day at the place where it was payable, but 
admitted that the note was not paid. 

The defendants alleged that plaintiff had knowledge of a col- 
lateral agreement and an assignment made between the maker and 
the payee, which agreement they alleged was breached by the payee 
and which they contended gave the defendants a right to offset 
against the payee, who was not a party to this suit. 

It was held that the defendants did not prove bad faith on the 
part of the plaintiff bank as holder in due course of the note. The 
evidence clearly revealed that the bank came into possession of the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 644. 
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note in the ordinary and usual course of business. There was no 
specific evidence to sustain the allegation of bad faith. Mere 
suspicion of bad faith was not enough. 


Action on a note by the Hudson County National Bank against 
Alexander Furs, Inc., and another, in which defendants filed a counter- 
claim for damages for breach of contract. Judgment for plaintiff, and 
defendants appeal. 

Cassman & Gottlieb, of Atlantic City (Harry Cassman, of Atlantic 
City, of counsel), for appellant. 

Platoff & Platoff, of Union City (John N. Platoff, of Union City, of 
counsel), for respondent. 


FREUND, J.—This is an appeal from a directed judgment in favor 
of the plaintiff against the defendants. 

The Hudson County National Bank instituted suit against Alexander 
Furs, Inc., and Alexander Kogan on a certain promissory note, dated 
April 17, 1944, for the sum of $15,000 payable to Fox Fur Buying 
Company, or order, on June 1, 1944, at the offices of the appellant’s 
attorneys. The complaint alleges that prior to the delivery of said note 
to the payee, the defendant, Alexander Kogan, endorsed said note and 
that prior to maturity the payee endorsed said note to the plaintiff for 
value. The complaint further alleges that on the due date the note was 
presented for payment at the place where it was payable but was not 
paid and was protested for nonpayment. The plaintiff demanded pay- 
ment of the proceeds. 

The defendants filed an amended answer admitting that Alexander 
Furs, Inc., was the maker of the note, that Alexander Kogan endorsed 
the note prior to its delivery to Fox Fur Buying Company, the payee, 
but deny that the payee prior to maturity endorsed the note to the 
plaintiff for value, and further deny that the note was presented for 
payment on the due day at the place where it was payable, but admit 
that the note was not paid. The defendants also deny that the note is 
the property of the plaintiff and deny the amount alleged to be due and 
owing from the defendants to the plaintiff. 

The defendants allege by their defenses and counterclaim that the 
plaintiff had knowledge, prior to the plaintiff’s purchase of said note, of 
a written agreement made between the defendant, Alexander Furs, Inc., 
as seller, and Rosalie L. Fox and Esther Lillienthal, as buyers, of 
certain fixtures and a lease, and of a written assignment executed by 
Alexander Furs, Inc., to Fox Fur Buying Co. assigning the consideration 
mentioned in said written agreement, and that the buyers in order to 
induce the seller to enter into said agreement agreed to and did loan the 
seller the sum of $15,000 on a promissory note. By reason of the fore- 
going, the defendants charge that the plaintiff took the note in suit 
subject to the conditions stated in said agreement and assignment. The 
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defendants claim to have suffered damages, as the buyers under the said 
agreement notified the defendant, Alexander Furs, Inc., prior to the 
maturity of said note, that they would not consummate the agreement of 
purchase, nor pay the sum of $15,000 agreed to be paid under said 
agreement. 

‘On the trial, the plaintiff proved the note, the amount due and then 
rested, thereby making a prima facie case. 

The defendants then proceeded to present their proof by calling the 
defendant, Alexander Kogan, but elicited no evidence from this witness 
to substantiate the defenses or counterclaim. On the questions of good 
faith of the plaintiff and of its being a holder in due course, the de- 
fendants called as its wisnesses the note teller of the plaintiff bank, the 
president of the bank and the attorney of the payee who negotiated the 
sale of the note to the plaintiff. Their testimony revealed that on May 20, 
1944 the plaintiff purchased or discounted the note in suit. These 
defense witnesses also testified that the proceeds of said note were 
credited to the account of the Fox Fur Buying Company. No further 
material evidence was submitted. 

The appellants have stated a number of grounds of appeal—but 
brief only two points, so it must be assumed that the grounds of appeal 
not briefed have been abandoned. The two points briefed by the appel- 
lants are (1) the note was not discounted by the plaintiff in good faith 
and therefore the plaintiff was subject to the defenses which the de- 
fendants would have against the original payee, and (2) that the plaintiff 
was not a holder in due course because the note was not regular on its 
face. 

The evidence submitted clearly reveals that the bank came into pos- 
session of the note in the ordinary and usual course of its business. The 
defendants charge the bank with bad faith in acquiring said note but 
fail to point out the specific evidence to sustain the allegation of bad faith. 
The defense of bad faith or fraud is never to be assumed, it must be 
shown by clear and unequivocal testimony. Mere suspicion is not enough. 
R. 8. 7 :2-52, 7 :2-55, 7 :2-56, 7:2-57, N. J. S. A. 

‘‘Bad faith—i.e., fraud, not merely suspicious circumstances—must 
be brought home to a holder for value whose rights accrued before 
maturity, in order to defeat his recovery on a negotiable note upon the 
ground of fraud in its inception or between the parties to it.’’ Rice v. 
Barrington, 75 N. J. L. 806, 70 A. 169, 170, and cited with approval in 
Davis v. Clark, 85 N. J. L. 696, 90 A. 303; Mutual Finance Corp. v. 
Dickerson, 123 N. J. L. 62, 7 A. 2d 859; Irvington Trust Co. v. Maurer, 
151 A. 72, 8 N. J. Misc. 565, affirmed in 108 N. J. L. 404, 156 A. 428, 
and Landau v. Schmitz, 130 N. J. L. 509, 33 A. 2d 860. 


It is impossible to ascertain from the contentions of the defendants in 
just what respect the plaintiff is alleged to be guilty of bad faith. It is 
assumed that the defendants’ argument is predicated upon the implicit, 
but unexpressed, assumption by the defendants that the plaintiff had 
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knowledge of the collateral agreement and assignment mentioned afore- 
said, which agreement it is alleged was breached by the buyers and 
which it is further contended gives the defendants a right to offset 
against Fox Fur Buying Co., the payee, who is not a party to this 
suit. R. 8. 7:2-56: 

‘‘To constitute notice of an infirmity in the instrument or defect in 
the title of the person negotiating the same, the person to whom it is 
negotiated must have had actual knowledge of the infirmity or defect, 


or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.’’ 


See, also, Aldrich v. Peckham, 74 N. J. L. 711, 68 A. 345; West Side 
Trust Co. v. Krug, 117 N. J. L. 102, 187 A. 154, and B. A. C. Corpora- 
tion v. Cirucci, 131 N. J. L. 93, 35 A. 2d 36. 

There is not a scintilla of proof that the plaintiff before the purchase 
of said note had knowledge of any of the alleged defects or infirmities in 
the note, or knowledge of such facts that its action in taking the same 
amounted to bad faith. 

R. S. 7:2-52 provides four conditions under which a holder is a 
holder in due course. Defendants contend that the note is affected by 
the first condition, namely ‘‘that it is complete and regular upon its 
face.’’ The maker of the note was ‘‘ Alexander Furs, Inc. By: Alexander 
Kogan.’’ Defendants argue that the lack of the title of the corporate 
office held by Alexander Kogan after his signature renders the note 
incomplete and irregular. R. 8. 7:2-1 N. J. S. A. makes provision as to 
what constitutes a negotiable instrument. The defendants’ answer 
admits that the defendant, Alexander Furs, Inc., made and delivered 
to the payee the note in suit and further admits that defendant, 
Alexander Kogan, endorsed said note. The attorney for the Fox Fur 
Buying Company testified that the payee had made the loan to Alexander 
Furs, Inc. and that the cancelled voucher of the payee payable to 
Alexander Furs, Inc. was shown to the president of the bank and was 
marked as a ‘‘loan’’ on the check and also endorsed ‘‘for deposit to the 
credit of Alexander Furs, Incorporated.’’ The answer and exhibits 
attached thereto reveal that the defendant, Alexander Kogan, who 
executed and delivered the note, was president of the defendant, Alex- 
ander Furs, Inc., and the owner of all of its capital stock. There was no 
evidence that the defendant, Alexander Kogan, was not authorized to 
sign the note for and on behalf of the maker. R. S. 7:2-20,N.J.8. A.; 
Field v. Lukowiak, 114 N. J. L. 268, 176 A. 319. The note was endorsed 
by defendant, Alexander Kogan, in his individual capacity, and he 
thereby warranted that the instrument at the time of his endorsement 
was valid and subsisting. R. 8. 7 :2-65 and 66, N.J.S. A.; erage sec Trust 
Co. v. Giglio, 132 A. 651, 4 N. J. Mise. 350. 

The defendants had the burden of establishing proof which would 
have justified the court in submitting the facts to the jury to decide the 
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factual issues raised by the defendants’ pleadings. This the defendants. 
failed to do and the court below properly directed a verdict in favor of 
the plaintiff. Polhemus v, Prudential Realty Corporation, 74 N. J. L. 
570, 67 A. 303; Trustees System Co. of Newark v. Lisena, 106 N. J. L. 
549, 150 A. 373. 

The judgment below in favor of the plaintiff and against the de- 
fendants is affirmed. 


Checks—Lost, Stolen, Ete.—Replacement 
CHAPTER 515—PUBLIC LAW 243 


[H. R. 4350] 


An Act to amend section 3646 of the Revised Statutes, as amended, 
relating to the issuance of checks in replacement of lost, stolen, destroyed, 
mutilated, or defaced checks of the United States, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That: 


Section 3646 of the Revised Statutes of the United States, as amended 
(U. S. C., title 31, sec. 528) (31 U.S. C. A. § 528), is further amended to 
read as follows: 

‘*(a) Except as hereinafter provided, whenever it is clearly proved 
to the satisfaction of the Secretary of the Treasury that any original 
check of the United States is lost, stolen, or wholly or partly destroyed, 
or is so mutilated or defaced as to impair its value to its owner or 
holder, the Secretary of the Treasury is authorized, before the close 
of the fiscal year following the fiscal year in which the original check 
was issued to transfer the amount of the original check from the account 
of the drawer to a special deposit account carried in the name of the 
Secretary of the Treasury on the books of the Treasurer of the United 
States, and to issue against such special deposit account to the owner or 
holder thereof a substitute under current date showing such information 
as may be necessary to identify the original check, upon the receipt and 
approval by the Secretary of the Treasury of an undertaking to in- 
demnify the United States, in such form and amount and with such 
surety, sureties, or security, if any, as the Secretary of the Treasury may 
require; but no such substitute shall be payable if the original check 
shall first have been paid: Provided, That nothing herein contained shall 
be deemed to relieve any certifying officer or his sureties or any disburs- 
ing officer or his sureties of any liability to the United States on account 
of any payment resulting from the erroneous issuance of the original 
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check: And provided further, That the authority herein conferred to 
issue substitute checks may, in the case of checks issued on account of 
public-debt obligations and transactions regarding the administration 
of banking and currency laws, be exercised without limitation of time. 

‘*(b) An undertaking of indemnity shall not be required under sub- 
section (a) of this section in any of the following classes of cases except 
as provided in this subsection: (1) If the Secretary of the Treasury is 
satisfied that the loss, theft, destruction, mutilation, or defacement, as 
the case may be, occurred without fault of the owner or holder and while 
the check was in the custody or control of the United States (including 
the postal ser'vice when carrying mail for any officer, employee, agent, or 
agency of the United States when performing services in connection with 
an official function of the United States, but not including the postal 
service when otherwise acting solely in its capacity as a public carrier of 
the mail), or of a person thereunto duly authorized as lawful agent of 
the United States, or while it was in the course of shipment effected pur- 
suant to and in accordance with the regulations issued under the pro- 
visions of the Government Losses in Shipment Act (5 U.S. C. A. §§ 134- 
134h; 31 U.S. C. A. §§ 528, 738a, 753) ; (2) if substantially the entire 
check is presented and surrendered by the owner or holder and the 
Secretary of the Treasury is satisfied as to the identity of the check 
presented and that any missing portions are not sufficient to form the 
basis of a valid claim against the United States; (3) if the Secretary of 
the Treasury is satisfied that the original check is not negotiable and 
cannot be made the basis of a valid claim against the United States; (4) 
if the amount of the check is not more than $200; (5) if the owner or 
holder is the United States or an officer or employee thereof in his official 
capacity, a State, the District of Columbia, a Territory or possession of 
the United States, including the Commonwealth of the Philippine 
Islands, a municipal corporation or political subdivision of any of the 
foregoing, a corporation, the whole of whose capital is owned by the 
United States, a foreign government, or a Federal Reserve bank: Pro- 
vided, however, That in any of the foregoing classes of cases the Secretary 
of the Treasury may require an undertaking of indemnity if he deems 
it essential to the public interest. 

‘*(e) Notwithstanding the provisions of subsections (a) and (b) of 
this section whenever it is clearly proved to the satisfaction of the Secre- 
tary of the Treasury that any original check of the United States drawn 
on a depositary in a foreign country or a Territory or possession of the 
United States, including the Panama Canal Zone and the Philippine 
Islands, is lost, stolen, or wholly or partly destroyed, or is so mutilated 
or defaced as to impair its value to its owner or holder, the drawer of 
the original check or such other officer or employee of the United States 
as may be authorized by the Secretary of the Treasury with the con- 
eurrence of the head of the department or agency upon whose behalf the 
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original check was issued is authorized, before the close of the fiscal year. 
following the fiscal year in which the original check was issued, to issue 
to the owner or holder thereof a substitute under current date showing 
such information as may be necessary to identify the original check, 
drawn against the account of the drawer of the original check or such 
other account as may be available for the payment of such substitute, 
upon the receipt and approval by the Secretary of the Treasury of an 
undertaking, to indemnify the United States, in such form and amount 
and with such surety, sureties, or security, if any, as the Secretary of 
the Treasury may require; but no such substitute shall be payable if 
the original check shall first have been paid. Nothing herein contained 
shall be deemed to relieve any certifying officer or his sureties or any 
disbursing officer or his sureties of any liability to the United States on 
account of any payment resulting from the erroneous issuance of the 
original check. 

‘*(d) The Secretary of the Treasury shall have the power to make 
such rules and regulations as he may deem necessary for the administra- 
tion of the provisions of this section. 

‘‘(e) Notwithstanding the provisions of subsections (a), (b), (c¢), 
and (d) of this section, whenever any original check of the Post Office 
Department has been lost, stolen, or destroyed, the Postmaster General 
may authorize the issuance of a substitute, marked ‘duplicate’ and show- 
ing the number, date, and payee of the original check, before the close 
of the fiscal year following the fiscal year in which the original check 
was issued, upon the execution by the owner thereof of such bond of 
indemnity as the Postmaster General may prescribe: Provided, That 
when such original check does not exceed in amount the sum of $100 
and the payee or owner is, at the date of the application, an officer or 
employee in the service of the Post Office Department, whether by 
contract, designation, or appointment, the Postmaster General may, in 
lieu of an indemnity bond, authorize the issuance of a substitute check 
or warrant upon such an affidavit as he may prescribe, to be made before 
any postmaster by the payee or owner of an original check. 

““(£) Substitutes issued under this section, drawn on the Treasurer 
of the United States, except those for checks issued on account of public- 
debt obligations and transactions regarding the administration of bank- 
ing and currency laws, shall be deemed to be original checks and shall be 
payable under the conditions set forth in section 21 of the Permanent 
Appropriation Repeal Act, 1934 (U. S. C., title 31, sec. 725t) (31 
U.S. C. A. § 725t). Substitutes for checks issued on account of public- 
debt obligations and transactions regarding the administration of bank- 
ing and currency laws shall be payable without limitation of time. 

‘*(g) The term ‘original check’ wherever used in this section means 
any check, warrant, or other order for the payment of money, payable 
upon demand and not bearing interest, drawn by a duly authorized 





68 THE BANKING LAW JOURNAL 


officer or agent of the United States, the District of Columbia, or the 
District Unemployment Compensation Board, on their behalf against an 
account or funds of the United States, the District of Columbia, or the 
District Unemployment Compensation Board, including instruments 
issued by any corporation or other entity owned or controlled by the 
United States, the funds of which are deposited and covered into the 
Treasury of the United States or deposited with the Treasurer of the 
United States, but does not include money, coins, or currency of the 
United States; as used.in subsection (e) of this section it means such an 
instrument drawn by a duly authorized officer or employee of the Post 
Office Department. 

(h) Any power, authority, or discretion conferred upon the Secre- 
tary of the Treasury by this section may be delegated by him, in whole 
or in part, subject to such terms and conditions as he may prescribe, to 
such individuals as he may designate within the Treasury Department 
or to the head of any other department or agency of the Government or 
of any Federal Reserve bank, and the head of such department or agency 
or Federal Reserve bank may, when such action is not inconsistent with 
the terms and conditions of the delegation by the Secretary of the 
Treasury, redelegate any power, authority, or discretion conferred upon 
him pursuant to this subsection to any officer or employee within such 
department, agency, or Federal Reserve bank.’’ 


Sec. 2. Sections 300 and 3647 of the Revised Statutes, as amended 
(U.8. C., title 31, see. 119) (31 U. 8. C. A. § 119), are hereby repealed. 

Sec. 3. This Act shall become effective on December 1, 1945. 

Approved December 3, 1945. 





TRUST and TAX 
DIGEST 


TRUST DECISIONS 


Time of Decedent Testate’s Death Controls as (to ‘Vested Remainders.. 70 

Exemption of Nonresident’s Property From Tax Under Reciprocity 
Provisions Where Sate of Domicile Imposes No Tax 

Construction of Will—Beneficiary of Trust Held Not to Have a Vested 


Right of Income Beneficiary! to Withdrawal of Principal of Trust 
Payment of United States Savings Bonds Registered in Alternative As 


All Joint Settlors Must Join to Effect Revocation of 'Trust 

Court Decree Directing Payment by Trustees Out of Income Due Bene- 
ficiary of Spendthrift Trust 

Disposition of Corpus of Trust Created by Husband and Wife of 
Community Property Equally to Heirs of Both 

Judgment Creditor Cannot Reach Beneficiary’s Interest in Trust to 
Satisfy Judgment 

Petition for Instruction by Trustees of Public Charity 

Permissible Investments In Mortgage Participations 

Legacy Given for Services Rendered Held Not to Lapse on Death of 
Legatee Prior to Testator’s Death 


TAX DECISIONS 


Deduction for Charitable Remainder Disallowed 

Estate Tax Apportionment Statute Held Constitutional 
Deduction for Property Previously Taxed 

Effect of Renunciation of Legacies 

Valuation of Charitable Remainder 

Accumulated Dividends Payable to Income Account 

Lump Sum Divorce Settlement Not Subject to Gift Tax 
Irrevocable Trusts Not Subject to Estate Tax 

Provision in Will Forbidding Apportionment of Taxes Held Invalid.. 83 
Transfers for Tax Purposes Not Intended as Completed Gifts 
Stock Exchange Benefits Payable at Death 

Transfer in Trust Not Taxable Because of Power to Revest 


This section contains complete digests of current decisions 
of fiduciary law and taxation 


THE BANKING LAW JOURNAL, Cambridge, Mass. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Time of Decedent Testate’s Death Controls as to Vested Remainders 


Carpenter v. Carpenter, Court of Chancery of Delaware, 44 Atl. Rep. (2d) 17 


The trustee sought instructions concerning the persons entitled to 
distribution of a fund given under the will of decedent in the following 
language : 

**T will and bequeath to Lydia E. Crossgrove the interest of Two 
Thousand Dollars to be paid each and every year during the period of 
her natural life. At her death I will and bequeath the said Two Thousand 
Dollars to be equally divided between my children, share and share 
alike.’’ 

At the decedent’s death, eleven of his children survived him. Some 
years enter when Lydia E. Crossgrove died, only three of decedent’s 
children were living. The question was whether the fund vested at the 
decedent’s death in his eleven surviving children (subject to the interest 
of the life beneficiary), or whether the fund vested at the death of the 
life beneficiary in the children then living. 

It was held that there was no indication of intent that the death of 
the life beneficiary should be a future event annexed to the substance 
or gift of the legacy; nothing to outweigh the constructional preference 
for the early vesting of estates or interests. The trustees were instructed 
to make distribution of the fund on the basis that the fund vested in 
decedent’s eleven surviving children. 


Exemption of Nonresident’s Property From Tax Under Reciprocity 
Provisions Where State of Domicile Imposes No Tax 


In re Uihleir’s Estate, Supreme Court of Wisconsin, 20 N. W. Rep. (2d) 121 


Decedent, a New York resident, was the income beneficiary of a trust 
created in Wisconsin the assets of said trust being held in that state. 
The state of Wisconsin sought to impose a tax on the transfer of the 
trust principal by reason of the nonexercise of the power of appointment 
given to decedent. The inheritance tax statute provided that ‘‘ personal 


70 
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property of a nonresident decedent made taxable under this chapter,. 
except tangible personal property having an actual situs in this state, 
shall not be subject to the tax so imposed if a like exemption was allowed 
at the time of death of such decedent by the laws of the state, territory 
or district of the decedent’s residence in favor of residents of this state.’’ 
New York does not impose a tax on intangible property within the state 
belonging to a nonresident. 


Decedent had a power to appoint the principal of the trust estate but 
failed to exercise it. Under the Wisconsin law such failure to exercise 
a power of appointment is taxable, but said failure does not become 
taxable in New York. 

It was held that the Wisconsin statute clearly provided that no tax 
was imposed under the facts herein stated, if a like exemption from 
taxation was allowed by the laws of the state in which decedent resided. 
It does not read that such state must impose a tax before the reciprocity 
will operate. <A reciprocity statute is not like an offer of a contract to 
be accepted in terms or not at all. It was further held that it was not 
necessary that there should have been a law of the decedent’s state 
imposing a succession tax within its jurisdiction with a special exemp- 
tion from such tax in favor of the estate of citizens of another state whose 
laws impose a like general tax with a like special exemption before the 
estate is excused the tax. The principal of said trust was exempt from 
the tax. ; 


Construction of Will—Beneficiary of Trust Held Not to Have a 
Vested Interest 


In re Martin’s Will, Supreme Court of Wisconsin, 19 N. W. Rep. (2d) 886 


Decedent testate by his will created a trust of all of his property for 
a period of ten years, during which period each of his three children was 
to be paid $200 a month from principal or interest. The trust further 
provided that in the event of the death of any child during the period 
within which any portion of the trust fund remained undistributed the 
portion intended for the deceased child was to be divided among the 
heirs of his body. Decedent died in 1939 and one of the three children 
died without issue in 1944. The legatees under the will of the deceased 
child claimed his share of the trust fund, on the ground that he had a 
vested interest therein. 

It was held that deceased child who died without heirs of the body 
within the ten-year period had no vested interest which could pass to 
legatees under will and further the deceased child’s interest in the fund 
wholly and completely terminated. The interests of the three children 
were not vested during the term of the trust but were contingent upon 
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their surviving that period or leaving issue upon their death during the 
term. 

There was only a single trust created by decedent, and the intent of 
the decedent was that in the event of the death of any child. without issue 
the interest and principal of the trust fund was to continue to be held 
to secure payments to the surviving beneficiary. Both interest and 
principal of the trust fund were committed to this purpose and this gave 
support to the conclusion that survival until the termination of the 
trust was a condition precedent to the taking of any part of the residue. 


Right of Income Beneficiary to Withdrawal of Principal of Trust 


In re Woolard’s Estate,-Supreme Court, 57 N. Y. Supp. (2d) 1 


Where a testamentary trust provided that the trustees were to pay 
the income to decedent testate’s wife during her lifetime, ‘‘together 
with as much of the principal or the corpus of my estate as she may deem 
necessary for her maintenance, comfort and well being, for which she 
shall not be required to make or file any account,’’ it is held that such 
provision gave the wife as income beneficiary the absolute right to 
demand all or any part of the corpus which she deemed necessary for her 
maintenance, comfort and well being, subject however to any debt that 
might be a lien against the residuary estate. 


Payment of United States Savings Bonds Registered in Alternative 
As Co-owners 


In re Huhn’s Will, Surrogate’s Court, 58 N. Y. Supp. (2d) 287 


In an accounting proceeding the executor requested a determination 
as to the ownership of certain United States savings bonds, Series D and 
G, of the face value of $27,000, registered in the names of testatrix and 
various other persons in the alternative as co-owners. 

Testatrix died on December 14, 1943, leaving a will, dated June 17, 
1938, which was admitted to probate by this court on January 11, 1944. 
Section 315.45 of the United States Treasury Department regulations 
governing United States savings bonds provides as follows with respect 
te bonds registered in the alternative or what is denominated ‘‘co-owner- 
ship’’ form: ‘‘(¢c) Payment or reissue after the death of one co-owner. 
If either co-owner dies without the bond having been presented and 
surrendered for payment or authorized reissue, and surviving co-owner 
will be recognized as the sole and absolute owner of the bond and payment 
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or reissue, as though the bond were registered in his name alone, will be 
made only to such survivor.”’ 

Whatever doubt was created by the decision in Deyo v. Adams, 36 
N. Y. Supp. (2d) 734, has been removed by section 24 of the Personal 
Property Law, effective April 19, 1943, which provides that: ‘‘ Where 
any United States savings bond is payable to a designated person, 
whether as owner, co-owner or beneficiary, and such bond is not trans- 
ferable, the right of such person to receive payment of such bond accord- 
ing to its terms, and the ownership of the money so received, shall not 
be defeated or impaired by any statute or rule of law governing transfer 
of property by will or gift or an intestacy, provided, however, that 
nothing herein shall limit article ten of the debtor and creditor law or 
section one hundred twenty-four of the decedent state law.’’ 

It was held, therefore, that the United States savings bonds, registered 
in the names of testatrix and various other persons in alternative as 
co-owners were not assets of testatrix’ estate, but were the sole and 
absolute property of surviving co-owners, and executor had no title or 
interest therein. 


All Joint Settlors Must Join to Effect Revocation of Trust 


Culver v. Title Guarantee and Trust Co., Supreme Court, 58 N. Y. 
Supp. (2d) 116 


In January, 1926, Mary Clark de Brabant and the plaintiffs, Irma A. 
Culver and Henry B. Culver, as joint settlors, established an intervivos 
trust of real and personal property. The Culvers transferred to the 
defendant Trustee real property and securities valued at $60,000. Mary 
Clark de Brabant paid $60,000 in cash into the trust, and, in March, 
1927, contributed an additional $40,000. 

Under the trust instrument, the income is payable to Henry B. Culver 
for life, then to Irma A. Culver for her life, if she should survive him. 
Upon the death of both, the principal is to be turned over to such person 
or persons as Mary Clark de Brabant may by instrument in writing 
direct. In default of such direction, the corpus of the trust is to go to 
Katherine Culver Williams, the daughter of Mary Clark de Brabant, or, 
if she shall not then be living, to her lawful issue, per stirpes, and not 
per capita. Upon the termination of the trust, the Trustee is authorized, 
in its discretion, to divide the trust res among the persons then entitled, 
either in cash or in kind, as to the Trustee may seem just. No power of 
revocation is reserved in the instrument. 

Mary Clark de Brabant died in Vecember, 1938, without having 
designated any person to receive the principal of the trust, though by 
her will, her daughter, Katherine Culver Williams, was named residuary 
legatee. 





74 THE BANKING LAW JOURNAL 


On May 19, 1945, a document, purporting to revoke the trust was 
addressed to the Trustee. It was signed by Henry B. Culver and Irma A. 
Culver, Katherine Culver Williams and the two living children of the 
latter, Louise C. Devine and Edith C. Williams. The notice requested 
the Trustee to convey to Henry B. Culver, Irma A. Culver and Katherine 
Culver Williams the principal of the trust. On June 13, 1945, the 
Trustee notified the plaintiffs’ attorney that it refused to recognize the 
validity of this attempted revocation. 

It was held that in the absence of statute, where by the terms of a 
trust instrument, a power of revocation has been reserved to the joint 
settlors of a trust, all must join in the execution of the instrument to 
effect revocation. Where death has silenced the will of one, attempted 
revocation by the survivors is a nullity. It was also held that defendant 
Trustee is entitled to a writing, in proper form, revoking so much of the 
trust as consists of the property originally conveyed by the surviving 
settlors. 


Court Decree Directing Payment By Trustees Out of Income Due 
Beneficiary of Spendthrift Trust 


Moore v. Moore, Court of Chancery of New Jersey, 44 Atl. Rep. (2d) 639 


A decree for support of a child of a beneficiary under a spendthrift 
trust, directing payment by the trustee out of income due or to grow due 
the beneficiary, made in a cause in which the trustee was not a party, is 
wholly ineffective to bind the trustee. The trustee’s compliance with the 
directive of the decree for support made against the beneficiary of the 
spendthrift trust, added nothing by way of legal sanction, the decree 
being ineffective to nullify or supercede a restriction against alienation 
or anticipation. 

Tt was further held that no decree will be made adversely affecting 
the property rights of unborn children of a class under a deed of trust, 
in advance of the event which would conclude the possibility of the 
birth of other children to the class. 


Disposition of Corpus of Trust Created by Husband and Wife of 
Community Property Equally to Heirs of Both 


Wood v. Brown, District Court of Appeal, California, 162 Pac. Rep. (2d) 859 


In 1926 S and his wife B conveyed certain securities to a bank under 
a declaration of trust. The trust agreement provided that the trust 
should be irrevocable upon the death of either S or B; that the income 
should be paid to S and B and their unmarried daughter R, during their 
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respective lives; and that the trust should terminate upon the death of 
all three beneficiaries. The last survivor of the beneficiaries was given the 
power to dispose of the principal of the trust by will. It further pro- 
vided that; in the absence of such a disposition by the last survivor and 
if no lineal descendants of the trustors should then be living, the trustee 
should convey the principal of the trust ‘‘in equal shares per stirpes and 
not per capita to such persons as shall then constitute the heirs at law 
of the trustors according to the laws of the State of California.’’? The 
securities thus conveyed to the bank as trustee had been the community 
property of S and B, and both of them signed the trustee agreement as 
trustors. About eight years later S died and B died a few years later. 
The daughter R died shortly after her mother died; without issue and 
without disposing of the trust estate by will. No lineal descendant of 
S and B, or either of them, was living at the time set for the termination 
of the trust. ‘ 

At the time set for the termination of the trust the sole heir of B was 
her sister L. S had had five brothers and sisters, all of whom died before 
the termination of the trust. At that time S’s heirs consisted of numer- 
ous descendants of his deceased brothers and sisters. Certain of these 
heirs brought instant action for the benefit of all his heirs. L died while 
the action was pending and a bank was substituted as executor of her 
will. The controversy was between B’s sister, on the one hand, and the 
various descendants of S’s five brothers and sisters on the other hand. 
The complaint was based on the contention that the parties to the trust 
agreement intended, by the language used and under the circumstances, 
that the principal of the trust estate should be conveyed in six equal 
shares, one share to B’s sister L and one share to descendants of each 
of the five brothers and sisters of S. Executor of L’s estate contended 
that since the property in the trust was the community property of the 
trustors and since L was the sole heir of B she was entitled to one-half of 
the principal of the trust, and that the other half should go to the 
descendants of the deceased brothers and sisters of 8S. 

It was held that it clearly appeared from the language used that the 
trustors did not intend to constitute two groups of heirs, his (‘S) and 
hers (B) and to divide the property between these two groups, but that 
they intended to include the heirs of both in one group and to provide for 
some sort of an equal division within that group. 


The words ‘‘per stirpes’’ denotes a taking by right of representation 
of that which an ancestor of the party or parties would take if living. 
As used in the instant case these words must refer to those descended 
from someone who, if living, would have been an heir of one of the 
trustors. Primarily the reference was to the sister of B and the brothers 
and sisters of S, who would if living have been the heirs. It was intended 
that their children or descendants, respectively, should take what 
otherwise would have been their share. 
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The court sustained the finding of the lower court, that the parties 
to the declaration of trust, by using the language therein contained, did 
not mean or intend that there should be constituted two groups of heirs 
representing the two trustors, respectively, but meant that all of the 
heirs of both trustors should constitute one group to share equally; the 
descendants of deceased heirs to take upon the principle of representa- 
tion, and that in the contingency now existing it was intended that the 
principal of the trust should be divided into six equal shares, one share 
going to the estate of B’s sister L and one share each to the descendants 
of each of the deceased brothers and sisters of 8. 


Judgment Creditor Cannot Reach Beneficiary’s Interest in Trust 
to Satisfy Judgment 


In re Watts, Supreme Court of Kansas, 162 Pac. Rep. (2d) 82 


Proceeding to require a trustee under a testamentary trust to satisfy 
a lump sum judgment for alimony out of trust estate. 

By the terms of testamentary trust, legal title was vested in the 
trustee with full power to manage, control, sell and reinvest principal 


and income, and to pay to the beneficiary from time to time such sums 
as to the trustee seemed necessary for the maintenance, support and 
education of the beneficiary, and the trustee was further authorized and 
directed to turn the trust estate over to the beneficiary only when in his 
judgment and discretion the beneficiary is capable of handling it. 

It was held that the principal of the estate rightfully retained in the 
hands of the trustee could not be reached by the divorced wife of the 
beneficiary to satisfy the judgment for alimony. The beneficiary did not 
have an interest in the principal of the estate which could be reached to 
satisfy the judgment for alimony. The court further found that the 
trustee had not abused his discretion. 


Petition For Instruction By Trustees of Public Charity 


Arkansas Baptist State Convention v. Board of Trustees of Baptist State 
Hospital, Supreme Court of Arkansas, 189 S. W. Rep. (2d) 913 


The Board of Trustees of the Baptist State Hospital, a corporation 
organized for public charity under statute, ‘made application to the 
chancery court for instruction as to their duties and powers in relation 
to a request from the Arkansas Baptist State Convention for a $30,000 
contribution from the Hospital, to be used by the Convention in partial 
payment of certain indebtedness of the Convention, previously dis- 
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charged by bankruptcy proceedings. The Hospital asked the court in 
their petition to ‘‘construe their power and supervise their actions in the 
premises so as to insure legal and faithful performance of their duties 
as Trustees, secure the Hospital against an improvident and illegal mis- 
appropriation of its funds, and to save Trustees harmless in their persons 
and estates from the consequences of an unwarranted or illegal com- 
pliance with the orders and directions of the Convention. 

It was held that the trustees, when in doubt as to the extent of their 
powers, may ask a court of equity for, and such court may give, instruc- 
tion as to the extent of the powers of the Trustees and as to the proper 
manner to exercise such powers. The rule entitling trustees to the aid 
of the equity court applies with full force to the trustees of a public 
charity. Therefore, the trustees of the Hospital had the right to ask 
the court for instruction as to their powers and duties in the situation 
that had arisen, and the court had jurisdiction to give such instruction. 


Permissible Investments in Mortgage Participations 


In re Hoyt’s Estate, Court of Appeals of New York, 62 N. E. Rep (2d) 609 


Testator’s will was executed in 1926 and probated in 1929. One of 
the provisions of the will directed the trustee to invest the trust corpus 
‘fonly in such securities as savings banks under the Banking Laws of 
New York are expressly authorized to invest deposits.’’ At the times 
in issue, investment of the funds of savings banks was regulated by 
former section 239 of the Banking Law, Consol. Laws, ¢. 2. Nowhere in 
that section was there any direct reference to parts of bonds and mort- 
gages. Moreover, the following provision in respect of bonds and mort- 
gages was thereby made: ‘‘A savings bank.may invest the moneys 
deposited therein in the following property and securities and no others. 

.,.. Bonds and mortgages or unincumbered real property situated in 
this state. 

It was held that the funds of the trust were to be laid out ‘‘only”’ 
in those forms of security which the New York statute ‘‘expressly 
authorized’’ as fit for the investment of savings bank deposits. The 
power thus carefully defined by the testator necessarily excluded other 
general or implied powers, since the meaning of the conditioning words 
was plain and did not beget any incongruity or unfairness. No 
explicit expression in the New York statutes empowered savings bank 
to invest deposits in parts of bonds and mortgages. Hence the invest- 
ment of the trust funds in fractional assets of that character was without 
any warrant. The same former section 239, subd. (6), of the Banking 
Law, Laws, 1927, c. 323, containing this restriction: ‘‘No investment in 





78 THE BANKING LAW JOURNAL 


any bonds and mortgages shall be made by any savings bank except upon 
the report of a committee of its trustees charged with the duty of in- 
vestigating the same, who shall certify to the value of the premises mort- 
gaged or to be mortgaged according to their judgment, and such report 
shall be filed and preserved among the records of the corporation.’’ No 
such investigation was ever made by the trustee in connection with any 
of the investments that were in dispute. In the judgment of the court, 
this omission was a further reason for liability on the trustee’s part. 
The trustee is a bank of deposit and trust company. It had a real 
estate committee composed of a number of its directors and, that being 
so, its plea of structural inability to obey the last-stated requirement of 
the statute is not impressive. 


Legacy Given for Services Rendered Held Not to Lapse on Death 
of Legatee Prior to Testator’s Death 


Estate of Weatherwax, Surrogate’s Court of New York, 114 New York Law 
Journal 990 


Testator by his will provided for the payment of a legacy to a 


legatee ‘‘for professional services rendered over a long period of time.’’ 
The legatee died prior to the death of testator. The question at issue 
was whether the legacy lapsed due to the legatee predeceasing testator. 

It was held that the legacy did not lapse, because legacies given in 
discharge of legal or moral obligations, and not as mere bounties, survive 
the legatee’s death before the testator, and are payable to the representa- 
tives of the legatee. The legacy in the instant case was founded upon 
a valuable consideration; namely, the rendition of professional services 
over a long period of time. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Deduction For Charitable Remainder Disallowed 


Industrial Trust Company v. Commissioner, U. S. Circuit Court of Appeals, 
First Circuit, No. 4038 


Decedent created a testamentary trust providing for fixed income 
payments to his wife, mother and sister. The trustees were authorized 
and directed to pay over to the testator’s wife in addition to the fixed 
income so much of the net income of the trust, or if that be insufficient, 
so much of the principal as the trustees other than the widow, deem 
proper for the ‘‘comfort and pleasure’’ of the widow, in their ‘‘sole and 
uncontrolled discretion.’’ The testator further directed that ‘‘said 
powers and discretion be liberally construed for the benefit of my wife 
for the assurance of her comfortable maintenance and support.’’ The 
trustees were given the same powers and discretion with regard to the 
testator’s mother and sister. Upon the death of the annuitants the 
trustees were directed to pay certain sums to charitable and educational 
institutions. From 1939 to 1942 the payments from the trust fund to 
the annuitants were substantially less than its income. It was held that 
the trustee’s right of invasion made the gifts to charity so uncertain as 
to require denial of any deduction. 


Estate Tax Apportionment Statute Held Constitutional 


Merchants National Bank of Boston et al., Executors v. Merchants National 
Bank of Boston et al., Trustees, 1945 Mass. Adv. Sh. 991 


This case holds that the Massachusetts Estate Tax Apportionment 
Statute (1943) violates no constitutional rights in allocating a propor- 
tionate share of an estate tax, paid after the effective date of that act, to 
inter vivos transferees of the decedent whose gifts were included in the 
latter’s gross estate for the purpose of computing the Federal estate tax. 
This decision was reached notwithstanding the fact that decedent’s death 
occurred, and the interests of the transferees vested, before the effective 
date of the apportionment statute. 
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Decedent died on September 8, 1940, prior to the enactment of the 
estate tax apportionment statute and, accordingly, the estate tax was 
charged against his residuary estate as required by the rule then pre- 
vailing. A deficiency estate tax was assessed on October 11, 1943, after 
the statute became effective. The deficiency was due chiefly to the 
inclusion in the gross estate of an irrevocable inter vivos trust created 
by decedent in 1935. There was also a small inter vivos transfer of some 
insurance which was included in the gross estate. Because of inclusion 
of the value of the trust inter vivos and the life insurance in the gross 
estate for the purpose of computing the tax, the issue was raised whether 
those interests should bear their proportionate share of the deficiency 
tax. 
The court held that the apportionment statute required such alloca- 
tion to be made. Asso applied the statute was constitutional. It applied 
only to taxes paid after it took effect. The legislature had the power to 
prescribe rules for apportioning estate taxes and to make them applicable 
to estates in process of administration. There was nothing in the will 
or the trust or the terms of the insurance transfer equivalent to directions 
that the tax should be paid from the residue, thus taking the case out of 
the statute. As to retroactivity, there was nothing in the statute limiting 
it to estates of persons dying after its enactment. Section 2 of the 
statute clearly makes it apply to all pending estates unless the estate 
tax has already been paid. 


Deduction For Property Previously Taxed 


Estate of William Horlick, Jr. v. Collector, U. S. District Court, Wisconsin, 
Civil Action No. 1232 


William Horlick, Sr., made gifts to his wife and three children, 
including William Horlick, Jr. The internal revenue agent in charge, 
valuing the gifts at $8,054,205, made tentative findings and proposed a 
deficiency assessment of $4,190,738. A protest to same was filed. A 
conference with representatives of the estate was held to consider this 
protest. At this conference the matter was compromised and settled by 
excluding one-half of the gifts as not having been made in contemplation 
of death and including one-half as having been so made. The executors 
of the Estate of William Horlick, Jr., sought to exclude certain property 
from the gross estate on the theory that same constituted property 
previously taxed, father and son having died within four years. It was 
held that the settlement, between the technical staff and the executors 
of the estate, excluded one-half of the gifts and therefore such gifts were 
not included in prior decedent’s estate and consequently, no deduction 
was allowable with respect thereto. 
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Effect of Renunciation of Legacies 


Estate of Fitz v. Commissioner, U. 8S. Tax Court, T. C. Memo. 
Docket No. 4734 


Decedent directed by her will that if her estate was not sufficient to 
pay legacies, deficiencies were to be paid out of the property over which 
she had a power of appointment. The estate proved to be inadequate 
but one nephew and one niece renounced their legacies and thus put the 
estate in a position to pay all the legacies, debts and taxes. The Com- 
missioner included about $38,000 in the estate tax return as that was the 
amount required to pay all the legacies, debts and taxes, had there been 
no renunciation by the two legatees. 

It was held that the transfers were not includible in the gross estate 
of the decedent since decedent’s conditional exercise of her power of 
appointment was prevented by the written renunciations of several 
legatees. The exercise by the decedent of the power of appointment 
under the will of the decedent’s mother was conditioned upon the in- 
adequacy of her gross estate to pay all other legacies. The condition 
never arose for the reason that there was no deficiency of funds after the 
two legatees renounced their legacies even though their action was 
designed to avoid a portion of the Federal Estate Tax. 


Valuation of Charitable Remainder 


Estate of Potts v. United States, U. S. Court of Claims, No. 45644 


A trust created by decedent gave his wife the income for her life, 
with remainder over to charity. Under the terms of the trust, if the 
income were less than $20,000 in any year, the trustees were, upon the 
wife’s request, to pay her the difference from principal. At the time of 
decedent’s death, the trust income exceeded $50,000, more than half of 
which was derived from municipal and government bonds. Reinvest- 
ment could only be made in such securities. These bonds were yielding 
2.8 per cent at decedent’s death and over-all yield was 3.09 per cent. 
Commissioner assumed an interest rate of 4 per cent in valuing the 
charitable remainder. 

It was held that the Commissioner’s valuation of the charitable 
remainder was in error. The present worth of the remainder should be 
based on 3 per cent interest rate, bearing in mind present and prospective 
yield. The Commissioner had also contended that the charitable re- 
mainder was not deductible because of possibility of invasion for benefit 
of life tenant. It was held that the possibility of invasion was-so remote 
that it must be disregarded. 
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Accumulated Dividends Payable to Income Account 


In re Wittenberg’s Estate, Surrogate’s Court of New York, 57 N. Y. Supp. 
(2d) 476 


Trustees in accounting proceeding sought determination of question 
whether accumulated dividends received by them on preferred shares 
which were bought by the trustees themselves and were not the property 
of the testator at the time of his death. 

It was held that the accumulated dividends paid after the creation 
of the trust were payable wholly to income account though a portion of 
the payments represented accumulations already existent at the time of 
creation of the trust. The rule is largely based upon an assumed inten- 
tion of the testator. 


Lump Sum Divorce Settlement Not Subject to Gift Tax 


Converse v. Commissioner, 5 T. C. No. 123 


Pursuant to a court order, taxpayer paid a lump sum settlement of 
$625,000 to his wife in connection with a divorce decree, in lieu of $1,250 
monthly payments. Taxpayer was discharged of all property rights and 


claims for support of his wife. Taxpayer also set up a $100,000 trust 
. fund for his minor daughter’s support and maintenance. It was held 
that payment to his wife was not subject to a gift tax, following Herbert 
Jones, 1 T. C. 1207. The portion of the value of the trust created for 
the benefit of his daughter, which the Commissioner contends is not 
required for the daughter’s support during minority, is subject to tax, 
in the absence of evidence to show that the Commissioner erred in 
determining a gift to such extent. 


Irrevocable Trusts Not Subject to Estate Tax 


Estate of Singer v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 3867 


Decedent created two irrevocable trusts in 1891. The income of the 
trusts was reserved to himself for life, and on his death it was to go to 
his widow. Upon her death the principal of the trust was to go to the 
children. In 1902, decedent created a similar trust, but his second wife 
was to receive the income after his death. Decedent had five children. 
All had passed their 21st birthdays while he was alive. In 1926 decedent 
irrevocably appointed his children to receive the principal of the three 
irrevocable trusts provided only that they survived him. All five children 
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survived the decedent. Commissioner contended unsuccessfully that the . 
transfers were includible in deceased grantor’s gross estate because the 
ultimate takers of the remainders could not be determined until the 
grantor died and because the grantor retained a limited power to dis- 
pose of the property upon the failure of any and all appointments. 
The court found that decedent had completely disposed of the property 
and the decedent’s death was not the ‘‘intended event’’ which would 
have enlarged the estate of the nominees or any of them. 


Provision in Will Forbidding Apportionment of Taxes Held 
Invalid 


Estate of Wood, Surrogate Court of New York, 114 New York Law 
Journal 1022 


Decedent testate by his will provided as follows: ‘‘all transfer, in- 
heritance, estate or succession taxes, state and federal, be paid out of 
my general estate, and I expressly forbid the apportionment of any such 
inheritance, estate or succession taxes among the beneficiaries under this 
will.’’ 

It was held that this was a stipulation against apportionment of 
taxes under Section 124 of the Decedent Estate Law. The court further 
held that all taxes were to be paid as administration expenses and to be 
paid out of the residuary, to relieve the legacies from the burden of 
paying. 


Transfers For Tax Purposes Not Intended As Completed Gifts 


Sewell v. Commissioner, U. S. Circuit Court of Appeals, Fifth Circuit, 
No. 11373 


The question involved in this case is one of intent, that is, whether or 
not the taxpayers intended to make a completed gift inter vivos of the 
corporate stock to their respective wives, or whether the stock was placed 
in their wives’ names only for tax purposes with the alleged donors 
retaining the same dominion and control as if there had been no transfer. 

The taxpayers transferred the stocks but manual deliveries of the 
certificates were not made. Evidence showed that taxpayers intended to 
and did retain complete control over stock transferred to their wives and 
dividends credited to their accounts. The court held that there was no 
valid gift of the stock certificates, because the taxpayers had not irrevoca- 
bly divested themselves of title, dominion and control of the stock. 
A declaratory decree of the state court that the transactions constituted 
gifts is not binding with respect to liabilities under Federal tax laws. 
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Stock Exchange Benefits Payable At Death 


Estate of Casilear v. Commissioner, U. 8S. Tax Court, T. C. Memo, 
Docket No. 6485 


The amount of $2,000 was paid by the Washington Stock Exchange 
after the death, in 1940, of decedent, a member of the exchange, to a 
beneficiary designated by him, in accordance with the provisions of the 
constitution of the exchange. In accordance with the agreement of both 
parties, the payment was not considered as insurance. Although the 
constitution termed the payment of such sum a gratuity, decedent 
possessed a property interest in the fund, in the form of his power of 
disposition, to cause the amount to be includible in his gross estate under 
Code Section 811 (c) differentiating Central Hanover Bank & Trust 
Co., Executor. 


Transfer in Trust Not Taxable Because of Power to Revest 


Hettler v. Commissioner, U. S. Tax Court, 5 T. C. No 132 


Taxpayer transferred certain property in trust naming son as 
trustee and life beneficiary. As a part of the same transaction, the son 
agreed to pay taxpayer $25,000 annually, which both knew he could not 
do. Both trust deed and annuity contract provided that taxpayer could 
reacquire the trust property at any time upon the expected immediate 
default in the annuity payments. It was held that the taxpayer retained 
the power to revest title to the trust property in herself and the transfer 
was not a taxable gift. Section 501 (c), Revenue Act of 1932. 





—— 
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Interest Rate Management 


N the “Economic Review of 

1945,” Stephen M. Foster, 
economist of the New York Life 
Insurance Company, discusses the 
monetary techniques which this 
country utilized in World War II 
for keeping interest rates at a 
low level. 

Specificaily, the Federal Re- 
serve banks established a definite 
rate at which they purchased 
Government bills. At other 


rates, less well defined, they also 


purchased Certificates of Indebt- 
edness. These buying rates, in- 
volving yields from 3% of 1 per 
cent to % of 1 per cent, enabled 
commercial banks, acting on their 
own initiative in the sale of Bills 
and Certificates, to create their 
own reserves at the Federal Re- 
scrve banks, largely without re- 
course to borrowing. All in all, 
this technique made it possible 
for member banks to maintain 
their supplies of reserve balances 
at levels greater than their reserve 
requirements. 

So, throughout the War, we 
witnessed the Reserve banks buy- 
ing Bills and Certificates for the 
purpose of maintaining in exist- 
ence a supply of reserve balances 
more than adequate to meet 
commercial bank requirements 
for these reserves. Furthermore, 


commercial banks attempted to 
improve the yield on their earn- 
ing assets by purchasing other 
Government securities of higher 
yield; these latter securities were 
of longer term than the 90 day 
Bills and the one year Certificates 
of Indebtedness. 


In this manner, supplies of 
commercial bank deposits were 
created which were more than 
sufficient to meet the Govern- 
ment’s and the public’s rapidly in- 
creasing requirements for cash. 
Naturally, this process led to an 
expansion of the whole monetary 
and banking system. However, 
as a result, the supplies of reserve 
balances in the hands of the com- 
mercial banks, and of deposits in 
the hands of the public, more than 
kept pace with wartime demands. 
Accordingly, interest rates tended 
to decline rather than rise. 


Dr. Foster warns that this 
technique should be most care- 
fully reexamined before it is ap- 
plied to the more moderate money 
requirements of peace. Some au- 
thorities on the subject, he points 
out, agree with the extremist view 
of Sir William Beveridge that a 
slow decline to a zero interest 
would be desirable. But Dr. Fos- 
ter also calls attention te a con- 
siderable weight of thoughtful 
opinion in this country that such 
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an objective would be harmful to 
our economy. For example, an 
excessively low and declining in- 
terest rate cripples endowed in- 
stitutions and reduces the “nest 
eggs” of millions of individuals. 
It tends to discourage future 
savings, thereby retards capital 
formation, hinders technological 
improvements, and impedes eco- 
romic progress. It may also, in 
some circumstances, lead to un- 
restrained spending and a run- 
away inflation. 

Dr. Foster is of the opinion 
that, as a group, “those who want 
interest rates to decline are more 
vocal in their presentation of 
their arguments than are those 
who feel that savings are entitled 
to a reasonable interest return.” 


Interest Rates in 1946 


No material increase in inter- 
est rates will occur in the for- 
seeable future, according to Dean 
John T. Madden of the Institute 
of International Finance of New 
York University. This conclusion 
is voiced in a bulletin of the In- 
stitute, “Money Rates in the 
Post-War Period.” 

“The real problem,” states the 
bulletin, “is not so much whether 
money rates will increase from 
the present level, but, rather, 
whether a further decline may not 
take place in the near future.” 
This question will arise as soon 
as currency begins to return from 
circulation in volume, and large 
scale exports from this country 
result in a reversal of the flow of 
gold. 

Of course the Treasury De- 


partment has stated repeatedly 
that a rise in interest rates is not 
in the best interests of the nation. 
The Treasury’s conclusion is in- 
fluenced by the increase in the 
cost of carrying the national 
debt, the possible adverse effect 
on building activity and construc- 
tion of public utility and indus- 
trial plants. 

The bulletin takes exception to 
the contention that low money 
rates destroy the savings habits 
of the people, maintaining that 
this tendency “does not seem to 


‘be substantiated” on careful in- 


vestigation. According to the 
study, the prevailing interest rate 
is without effect on the savings of 
corporations, or on the collective 
savings of individuals through in- 
surance and pension funds. De- 
velopments during the past few 
years, when money rates have 
been exceedingly low, are taken 
as an indication that the small 
saver is more interested in the 
safety and availability of his sav- 
ings than in the rate of interest. 
Although eleemosynary institu- 
tions and individuals living on 
fixed income yielding investments 
have been adversely affected by 
the decline in interest rates, the 
most important economic groups 
in the country are believed to 
have benefited therefrom. 
Another conclusion is that the 
sharp increase in the volume of 
deposits and of liquid assets in 
the hands of the people, in con- 
junction with the tremendous 
floating debt of the Treasury, 
have removed quantitative con- 
trol as an instrument of influenc- 
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ing business activity or the move- 
ment of commodity prices. The 
only type of quantitative credit 
control that can be effectively ex- 
ercised at present, and particu- 
larly in the immediate future, it 
is observed, will be through the 
proper handling of the public 
debt. 

“Debt management,” it is 
stated, “has assumed an impor- 
tance by far greater than the 
discount policy. of the central 
banks ever had in the past.” 


Interest Rates Stabilization 


Treasury action toward stabil- 
interest | 


ization of short-term 
rates is urged in a survey by 
Aubrey G. Lanston of the First 
Boston Corporation. Importance 
of a declaration of policy by the 
Treasury is emphasized, since the 
entire rate structure is now based 
on short-term yields. 

Mr. Lanston feels that the 
Treasury Certificate coupon rate 
should be raised from the present 
Y% of 1 per cent to 1 per cent, if 
long-term interest rates are to be 
effectively stabilized at the pres- 
ent level. Annual net cost of such 
ar increase to the Government, it 
is estimated, would not exceed $75 
million or $100 million. 

One argument which Mr. Lan- 
ston advances in favor of such an 
increase is that “some move is 
necessary to impress the public 
with the fact that the Treasury 
has changed its basic goal from 
one of lower money rates to stab- 
ilization of rates at about the 
existing level.” Additional basis 
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for such an increase is related to 
commercial bank earnings. While 
exzrnings are expected to continue 
on a favorable level over the im- 
mediate future, the longer-run 
trend of savings and the adequacy 
cf the bank’s future capital posi- 
tion depend on Treasury policy. 

Any further reductions in 
short-term Governments, it is 
stated, will subsequently be re- 
flected by reduction in yields on 
long-term Governments. In turn, 
this would influence a general de-: 
cline in commercial rates. 

In other words, the Treasury is 
called upon to make some specific, 
positive statement of intention. 
As yet, it has done nothing more 
than affirm a general policy of 
easy money. 
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Interest Rates and Stock Prices 
The low level of return on 


bonds and preferred stocks is 
leading to the acceptance of lower 
yields on common shares by the 
investing public. Bonds and other 
senior investment media have be- 
come increasingly unattractive to 
many investors because of the 
paucity of the income return; the 
same pressure of funds and Gov- 
ernment policy which have sent 
fixed-income obligations to new 
highs is now affecting common 
stock prices. 

There exists a strong demand 


for investments and now that the. 


Victory Loan is over, there will 
no longer be additional Govern- 
ment securities in the market to 
meet part of the demand created 
by the abundant surplus of funds. 
Furthermore, new corporate is- 
sues in the offing are not large in 
amount, so that the lop-sided de- 
mand and supply situation may 
ke expected to continue. 

It is conceivable, of course, 
that Federal authorities may seek 
some means of restraining se- 
curity speculation. Nevertheless, 
there are few indications that 
higher interest rates would be 
used as a curb. Such a course is 
not deemed practicable in view of 
a]! surrounding circumstances. 


Bank Earnings 


Bank earnings data continues 
t» make good reading, but optim- 
ism over continuation of the cur- 
rent rising trend of profits must 
be tempered. 

Net profits of reporting mem- 
ber banks of the Federal Reserve 


System for the first six months of 
1945 were almost 25 per cent 
higher than the total income for 
the like period, 1944. Considered 
in relation to capital investments, 
earnings hit a ratio of 11 per cent. 


Howeyer, examination of bank 
income statements for the first 
half of 1945 shows that almost 
30 per cent of reported earnings 
accrued from the extent to which 
security profits and recoveries ex- 
ceeded charge-offs. Obviously, 
therefore, the improvement is due 
to temporary factors. Because 
the bond market has continued its 
upward trend, and because the 
market for real estate has con- 
tinued to improve, substantial re- 
coveries have been realized from 
assets previously charged off. 


The extent to which commercial 
banking institutions can rely on 
future récoveries is problematical. 
With the advent of more normal 
commercial borrowing, we may 
again witness losses exceeding re- 
coveries. Also to be considered is 
the rising trend of operating ex- 
penses, particularly in salaries 
and wages. 


Realization of the advisability 
of conservative dividend policies 
bv bank management is clearly in- 
dicated by the fact that pay- 
ments during the first half of 
1945 were little larger than in the 
similar period, 1944. Dividends 
amounted to roughly 30 per cent 
of net income. Because capital 
funds have been expanding so 
napidly, the importance of rein- 
vesting earnings in capital ac- 
counts cannot be overstated. 





BANKING INFORMATION 


In this department we present for the convenience of our 
subscribers a topical index to the current literature of banking— 


articles, books, pamphlets, speeches, etc. 


BANK ACCOUNTING 
Articles 
RESERVE METHOD FOR HANDLING 
LOSSES. By Mills B. Lane, Jr. Na- 
~~ Auditgram. 


December, 1945. 
a; Ba 

THE RESERVE METHOD OF AC. 
COUNTING FOR BAD _ DEBTS 
FROM THE VIEWPOINT OF COM- 
MERCIAL BANKS. By Daniel P. 
MacLean. National Auditgram. De- 
cember, 1945. P. 5. 


BANK ARCHITECTURE 
Articles 
FOUR BENEFITS OF A_ SAW- 
TOOTHED ARRANGEMENT OF 
CAGES. By D. H. Bailey. Bankers 
Monthly. December, 1945. P. 574. 
THE TREND IN BANK BUILDINGS. 
Banking. December, 1945. P. 40. 


BANK EARNINGS 
Articles 
IT’S ABOUT TIME OUR BANKS ARE 
BEGINNING TO EARN A LITTLE 
MONEY. By Arthur C. 
Bankers Monthly. December, 1945. P. 
558. 
BANK LETTERS 
Articles 
HOW-DO-YOU-DO LETTERS. By Wil- 
liam H. Butterfield. Banking. Decem- 
ber, 1945. P. 48. 


BANK METHODS 
Articl 


es 

BREAKING OLD TRADITIONS. By 
Alvin J. Vogel. National Auditgram. 
December, 1945. P. 29. 


BANK SERVICE 


Booklets 


SERVICES PERFORMED FOR ITS 
CUSTOMERS. National Bank of Com- 
merce of Houston, Tex. Brief descrip- 
tion of all services performed by this 


Lueder. 


BANKING HISTORY 
Books 


HISTORY OF BANKING THEORY. 
By Lloyd W. Mints. Chicago: Uni- 
versity of Chicago Press. 1945. Pp. 
$19. $3.50. The author believes that 
banking legislation today remains in a 
sorry state of confusion mainly because 
banking theory has remained almost 
static for nearly 125 years. Persisting 
throughout the period have been false 
theories and differences of opinion, the 
reconciling of which are antecedent to 
better banking legislation. Mr. Mints 
believes that if these theories could be 
subjected to a critical review and an- 
alysis, the air could be cleared and the 
theories of the ablest writers could gain 
acceptance. In this book he attempts 
to perform this task. 


BUSINESS PROSPECTS 
Bulletins 

PROSPECTS FOR BUSINESS IN 1946. 
Business Bulletin of the Cleveland 
Trust Company, Cleveland, Ohio, De- 
cember 15, 1945. Annual summary of 
business prospects by Leonard P. Ayres, 
vice-president. 


CAPITAL LEVY 
Books 

THE CAPITAL LEVY. By Shun-hsin 
Chou. With an introduction by Robert 
Murray Haig. New York: Columbia 
University Press, 2960 Broadway. 1945. 
Pp. 156. $2.25. Discusses the nature 
of the capital levy and the effects on 
production. 


CONSUMER CREDIT 
Articles 
BANK AND AGENT AUTO FINANC- 
ING. By Arnulf Ueland. Burroughs 
Clearing House. December, 1945. P. 
20. 


FIFTY BILLION DOLLARS IS THE 
TARGET FOR BANK FINANCING 
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OF CONSUMERS. By George S. 
Jones, Jr. Bankers Monthly, December, 
1945. P. 6551. 


HOME EQUIPMENT CREDIT PLANS. 
By Louis J. Asterita. Banking. De- 
cember, 1945. P. 44. 

EDUCATION 
Articles 

THE GOAL OF THE GRADUATE 
SCHOOL. By Harold Stonier. Bank- 
ing. December, 1945. P. 50. 


EMPLOYMENT 
Pamphlets 


FULL EMPLOYMENT IN EXCHANGE 
FOR WHAT? By Walter E. Spahr, pro- 
fessor of economics, New York Univer- 
sity. A  14-page pamphlet reprinted 
from the Commercial and Financial 
Chronicle which analyzes the Full Em- 
ployment Bill and expresses doubt that 
it can accomplish its purposes. Shows 
steps which the author believes the gov- 
ernment could take to preserve and en- 
courage free enterprise. Copies may be 
obtained from the author at Room 391, 
One Madison Avenue, New York, 10, 
N. Y. 

FOREIGN DEPARTMENT 
Articles 

GERMAN BANKING: A FIRST-HAND 
VIEW. By Frank Plachy. Burroughs 
Clearing House. December, 1945. P. 
18. 

SIFTING FOREIGN LOANS. By Her- 
bert Bratter. Banking. December, 
1945. P. 46. 

Books 


FOREIGN EXCHANGE CONTROL. 
By C. J. Gersbach. Cambridge, Mass. 
Bankers Publishing Company. 1945. 
$5.00. A complete accounting system 
which enables foreign departments to 
determine with accuracy the daily posi- 
tion without danger of unnecessary 
errors. 

TOMORROW’S' TRADE. 


By Stuart 
Chase. New York: Twentieth Century 


Fund, 330 West 42nd Street. 1945. $1. 
Pp. 156. Explains in clear language the 
problems of our post-war foreign trade 
and how it affects everybody’s standard 
of living. 
Bulletins 

BLOCKED STERLING BALANCES. 
Article in Winter Issue. The Index, 
published by the New York Trust Com- 
pany, 100 Broadway, New York. 


Speeches 
THE PROBLEM OF BRITISH CRED- 
ITS. By Winthrop W. Aldrich, chair- 
man of the board of directors, Chase 


National Bank of New York. Reprint, 
issued by the bank of Mr. Aldrich’s 
address before the International Session 
of the Fiftieth Annual Congress of 
American Industry in New York De- 
cember 7, 1945. 


INCOME TAX 
Books 


YOUR INCOME TAX. 1946 EDITION. 
By J. K. Lasser. New York: Simon 
and Schuster. Pp. 168. $1. This is a 
complete and up to the minute revision 
of the most useful of all tax guides. 
Useful to bankers not only for their 
own income tax problems but for ad- 
vising customers on theirs. 

YOUR CORPORATION TAXES. 1946 
Edition. By J. K. Lasser. New York: 
Simon and Schuster. Pp. 208. $2. 
This book is completely revised to cover 
the many 1945 cases and rulings. This 
book is used regularly by experienced 
tax counsel but is also designed to be 
helpful to novices. 


INTEREST RATES 
Pamphlets 
LOW INTEREST RATES AND PUB- 
LIC WELFARE. By Thomas I. Park- 
inson, president, Equitable Life Assur- 
ance Society of the United States. Pp. 
18. New York: Equitable Life Insur- 
ance Society of the United States. Ad- 
dress before the Bond Club of Chicago. 


INVESTMENTS 
Articles 
THE INVESTMENT MARKET. By H. 
Eugene Dickhuth. Banking. Decem- 
ber, 1945. P. 389. 


LOANS 
Pamphlets 
BOTTLENECK IN FINANCING FOR- 
EIGN AIR CARGO. By A. M. Strong, 
vice-president, American National 
Bank & Trust Company, Chicago. To 
finance air shipments banks require an 
airway bill conveying title to the mer- 
chandise. Reprint from Air Transporta- 
tion, 10 Bridge Street, New York, 
N. Y 
PAuw CLEARANCE 
Articles 
WISCONSIN BANKERS ASSOCIATION 
URGES PAR CLEARANCE. Bankers 
Monthly. December, 1945. P. 576. 


PERSONNEL 
Articles 
PLANS FOR PERSONNEL. By C. C. 


Burchard. Burroughs Clearing House. 
December, 1945. P. 15. 
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Books 


GROUP HEALTH INSURANCE AND 
SICKNESS BENEFIT PLANS IN 
COLLECTIVE BARGAINING. Prince- 
ton, N. J. Industrial Relations Sec- 
tion, Department of Economics and So- 
cial Institutions, Princeton University, 
1945. Pp. 89. (paper) $1.50. A study 
of the progress of Labor in obtaining 
sickness benefit services through col- 
lective bargaining with industrial con- 
cerns. 

LABOR POLICY OF THE FEDERAL 
GOVERNMENT. By Harold W. 
Metz. Washington, D. C. The Brook- 
ings Institution. 1945. Pp. 284. $2.50. 
Seeks to discover the attitude of the 
government toward the formation of 
unions, strikes, picketing, collective bar- 
gaining, union organization, the labor 
market, wages, hours and the peaceful 
settlement of disputes. 

TRENDS IN COLLECTIVE BARGAIN- 
ING. By S. T. Williamson and Herbert 
Harris. New York: Twentieth Century 
Fund, 830 West 42nd Street. 1945. Pp. 
254. $2. A summary of recent experi- 
ence including the Report and Recom- 
mendations of the Twentieth Century 
Fund’s Labor Committee. 

WAGES DURING THE TRANSITION 
PERIOD. New York. Industrial Con- 
ference Board, 247 Park Ave. 1946. 
Pp. 76. 25c. First in a series of studies 
designed to aid in the understanding of 
reconversion problems. Concludes that 
reconversion wage policy has been re- 
lated to a faulty price policy, and a 
faulty price policy in turn has been 
based, at least in part, upon exaggerat- 
ed claims of an increase in productivity 
per man hour of labor. 


Booklets 
GIVING AND GETTING THE BEST 
IN BANK HUMAN RELATIONS. New 
York: New York State Bankers Associa- 
tion, 521 Federal Reserve Bank Build- 
ing, 33 Liberty Street. 1945. Pp. 28. 
$1. A study of modern bank person- 
nel policies and practices by the sub- 
committee on employee relations of the 
New York State Bankers Association. 

Includes a bibliography. 


PUBLIC DEBT 
Pamphlets 


THE PUBLIC DEBT. A 24-page pam- 
phlet issued by the Finance Depart- 
ment of the Chamber of Commerce of 
the United States, Washington 6, D. C. 
Stresses the importance of policies with 
respect to the management and retire- 
ment of the public debt and is prelim- 
inary to recommendations to be formu- 


lated by the Chamber’s Committee on 
Federal Finance. 


PUBLIC RELATIONS 
Articles 
HOW TO SELL NEW CUSTOMERS. 


By Lewis F. Gordon. Banking. De- 
cember, 1945. P. 42. 


SAFE DEPOSIT DEPARTMENT 
Articles 
STRICT ACCESS RULES ESSENTIAL 
VAULT PROTECTION. By Harvey 


J. Juhre. Bankers Monthly, December, 
1945. P. 555. 


SATURDAY CLOSING 
Articles 
SATURDAY’S BANKING. By Beatrice 
A. Frear. A survey of opinion as to 
whether banks should remain open on 
a Banking. December, 1945. 
. 36. 
SERVICE CHARGES 
Articles 
THE PUBLIC DOES NOT LIKE SERV- 
ICE CHARGES AND IT IS DOUBT- 
FUL THAT THEY ADD AS MUCH 
PROFIT AS WE THINK. By Ray. 
mond S. Stevenson. Bankers Monthly. 
December, 1945. P. 570. 


TRUST DEPARTMENT 
Articles 
AMORTIZATION OF PREMIUMS ON 
INVESTMENT. By Leon Schaefler. 
Liability of trustee for loss of premium. 
Trusts & Estates. December, 1945. P. 


455. 
VETERANS 
Pamphlets 


BASIC CREDIT PRINCIPLES OF 
BUSINESS LOANS TO VETERANS 
UNDER SERVICEMEN’S READ- 
JUSTMENT ACT OF 1944. (G. I. 
Bill of Rights). By John B. Paddi, 
vice-president, Manufacturers Trust 
Company, New /York.. New York: 
Manufacturers Trust Company. Pp. 
12. 1945. Text of a lecture delivered 
at the Training School for Veteran 
Guidance Counselors of the State Divi- 
sion of Veterans’ Affairs, Albany, N. Y. 


OPPORTUNITIES, QUALIFICATIONS 
AND RISKS IN SMALL BUSINESS 
FOR VETERANS UNDER’ THE 
G. I. BILL OF RIGHTS. By John B. 
Paddi, vice-president, Manufacturers 
Trust Company, New York. New York: 
Manufacturers Trust Company. Text 
of a talk before the Educational De- 
partment of the United States Naval 
Hospital, St. Albans, New York. 
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Two ways your face can grow 


in the next few years 


UPPOSE financial matters are con- 
stantly on your mind. 


Suppose you know that there’s prac- 
tically no cash reserve between you and 
trouble. 


It would be surprising if your face 
didn’t show it. 


But suppose that you’re putting aside 
part of everything you earn .. . that those 
dollars you save are busy earning extra 
dollars for you . . . that you have a nest 


egg and an emergency fund. 

Naturally, your face will show that, 
too. 

There’s a simple and pretty accurate 
way to tell which way your face is going 
to go in the next few years: 

If you are buying, regularly, and hold- 
ing as many U, S. Savings Bonds as you 
can, you needn’t worry. 

Your face will be among the ones that 
wear a smile. 


Buy all the Bonds you can... keep all the Bonds you buy / 


The Banking Law Journal 


This is an official U.S. Treasury advertisement —prepared under auspices of 
Treasury Department and War Advertising Council 














America has much to be thankful for. 

Abroad we have overcome enemies whose 
strength not long ago sent a shudder of fear 
throughout the world. 


At home we have checked an enemy that would 


have impa' our economy and our American 
way of life. That enemy was inflation—runaway 
prices. 

The credit for this achievement, like the credit 
for military victory, belongs to the people. 

You—the individual American citizen—have 
kept our ncneemnog ewe gag the face of the great- 
est inflationary threat this nation ever faced. 

You did it by simple, everyday acts of good 
citizenship. 

You put, on the average, nearly one-fourth of 
your income into War Bonds and other savings. 
The 85,000,000 owners of War Bonds not only 
helped pay the costs of war, but also contributed 
greatly to a stable, prosperous postwar nation. 

You, the individual American citizen, also 
helped by cooperation with rationing, price and 
wage controls, by exercising restraint in your 
buying and by accepting high wartime taxes. 

All those things relieved the pressure on prices. 


THE TASK AHEAD 
We now set our faces toward this future: a pros- 
perous, stable postwar America~an America 
with jobs and an opportunity for all. 
To achieve this we must steer a firm course 


Message 
to 
Americans 


from 
The Secretary of the Treasury 


between an inflationary price rise such as followed 
World War I and a deflation that might mean 
prolonged unemployment. Prices rose more 
sharply after the last war than they did during 
the conflict and paved the way for the depression 
that followed—a depression which meant unem- 
ployment, business failures and farm foreclosures 
for many. 

Today you can help steer our course toward a 
prosperous America: 


—by buying all the Victory Bonds you can 
afford and by holding on to the War Bonds you 
now have 

—by cooperating with such price, rationing 
and other controls as may be nananling for a 
while longer 

—by continuing to exercise patience and good 
sense with high faith in our future. 


The challenge to America of switching from war 
to peace with a minimum of clashing gears is a 
big one. 

But it is a small one compared to the tasks 
this nation has accomplished since Sunday, 
December 7, 1941. 


Secretary of the Treasury 


A Government message prepared by the War Advertising Council; and contrib- 
Uted by this magazine in cooperation with the Magazine Publishers of America, 








